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TOM DeWOLFE, Esquire, Attorney for Appellee,

310 Federal Building,

Seattle, Washington. [1*]

In the District Court of the United States for the

Western District of Washing-ton, Northern Di-

vision.

No. 12,712.

In the Matter of the Petition of YEE MON for a

Writ of Habeas Corpus.

PETITION FOR WRIT OF HABEAS COR-
PUS.

Comes now Yee Mon, and petitions this court for

an order to show cause and the issuance of a writ

of habeas corpus against the Hon. Luther Weedin,

Commissioner of Immigration at the Port of Se-

attle, and shows to the court as follows:

*Page-number appearing at the foot of page of original certified
Transftript of Record.
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I.

That your petitioner is the blood son of Yee

Ngoey, a native-born citizen of the United States.

11.

That your petitioner is not being held under or

by virtue of any judgment, decree, final order or

process issued by a court or a Judge of the United

States, in a case where such courts or Judges have

exclusive jurisdiction under the laws of the United

States, or have acquired exclusive jurisdiction by

commencement of legal proceedings in such a court,

nor by virtue of the final judgment or decree of a

court or competent tribunal of civil or criminal ju-

risdiction or the final order of such a tribunal made

in the special proceedings instituted for any cause

except to punish him for contempt; or by virtue of

an execution or other process issued upon such a

judgment, decree or final order; or by virtue of a

warrant issued from any court upon an indictment

or information. [2]

III.

That your petitioner is under an order of depor-

tation by the Department of Labor, detained by the

Commissioner of Immigration at Seattle, and that

the cause or pretense upon which said order of de-

portation of your petitioner is based is that the Com-

missioner of Immigration held that your petitioner

is not the son of Yee Ngoey, as aforesaid, from

which order an appeal was taken to the Secretary

of Labor, and said appeal was dismissed.
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IV.

That the record made in the hearings of your

petitioner's case before the immigration service

shows that the American citizenship of Yee Ngoey,

the father of your petitioner, is conceded by the

Department of Labor, who now resides in the

United States, and the record further shows that

your petitioner Yee Mon is the blood son of the said

Yee Ngoey, and therefore a citizen of the United

States and entitled to be admitted and that there is

no evidence to the contrary; that said order of de-

portation is based upon suspicion and conjecture,

and not upon any evidence, and therefore the im-

migxation officials have abused their discretion and

your petitioner has not had a fair trial.

WHEREFORE, your petitioner prays that an

order to show cause be issued by this court, order-

ing and directing said Commissioner of Immigra-

tion to appear and show cause in said court on the

12th day of November, 1928, at 10:00 o'clock A. M.

why said writ should not be granted, and your peti-

tioner further prays that a writ of habeas corpus

may thereafter be issued directed against said

Commissioner of InunigTation, commanding him to

have your petitioner before the undersigned Judge

of the United States District Court for the Western

District of [3] Washing-ton, Northern Division,

at the Federal Building, Seattle, Washington, at

such time as may be by said court hereafter named,

to do and receive what shall then and there be con-
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sidered concerning your petitioner, together with

the time and cause of his detention.

Petitioner.

HUGH C. TODD,
Attorney for Petitioner.

State of Washington,

County of King,—ss.

Yee Mon, being first duly sworn, on oath, through

a sworn interpreter, says; that he is the petitioner

above named; that he has read the foregoing pe-

tition, knows the contents thereof, and believes the

same to be true.

Petitioner.

ONG JEONG POY,
Interpreter.

Subscribed and sworn to before me this 19th day

of October, 1928.

[Seal] W. D. LAJVIBUTH,

Notary Public in and for the State of Washington,

Residing at Seattle.

[Endorsed] : Filed Oct. 19, 1928. [4]
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In the United States District Court for the Western

District of Washington, Northern Division.

No. 12,712.

In the Matter of the Application of YEE MON
for a Writ of Habeas Corpus.

DECISION.

Januarj^ 7, 1929.

HUGH C. TODD, Attorney for Petitioner; AN-
THONY SAVAGE, U. S. Dist. Atty., PAUL
D. COLES, Asst. U. S. Dist. Atty., Attorneys

for Government.

NETERER, District Judge.—The writ is denied.

NETERER,
U. S. District Judge. [5]

[Title of Court and Cause.]

ORDER DENYING WRIT.

The above-entitled matter having come on for

hearing before the undersigned District Judge, upon

the petition and record herein, the Court having

heretofore rendered its written decision denying the

petition for a writ of habeas corpus, and the Court

being fully advised in the premises, it is hereby

ORDERED and DECREED that the writ of

habeas corpus as prayed for herein, be and the same

is hereby denied on the ground that the record does
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not prove that the petitioner herein is the son of

Yee Ngoey, a citizen of the United States.

It is hereby further ordered that the petitioner

herein shall have five days within which to file no-

tice of appeal.

Done in open court this 11th day of January,

1929.

JEREMIAH NETERER,
United States District Judge.

Service accepted Jan. 11, 1929.

HUGH C. TODD,
Attorney for Petitioner.

Filed Jan. 11, 1929. [6]

[Title of Court and Cause.]

NOTICE OF APPEAL.

To LUTHER WEEDIN, United States Commis-

sioner of Immigration at the Port of Seattle,

and to ANTHONY SAVAGE, His Attorney:

You, and each of you, are hereby notified that

Yee Mon, appellant above named, hereby and now

appeals from that certain order, judgment and

decree made herein by the above-entitled court on

the 11th day of January, 1929, adjudging, holding,

finding and decreeing that the above-named peti-

tioner be denied a writ of habeas corpus, and from
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the whole thereof, to the United States Circuit

Court of Appeals for the Ninth Circuit.

HUGH C. TODD,
Attorney for Appellant.

Copy received January 15, 1929.

ANTHONY SAVAGE,
U. S. Dist. Atty.

[Endorsed] : Filed Jan. 15, 1929. [7]

[Title of Court and Cause.]

PETITION FOR APPEAL.

Yee Mon, the appellant above named, deeming

himself aggrieved by the order and judgment en-

tered herein on the 11th day of January, 1929, does

hereby appeal from the said order and judgment

to the United States Circuit Court of Appeals for

the Ninth Circuit, and prays that a transcript of

the record of the proceedings and papers, together

with the immigration record in this case, duly au-

thenticated, may be sent to the United States Cir-

cuit Court of Appeals for the Ninth Judicial Dis-

trict of the United States.

HUGH C. TODD,
Attorney for Appellant.

Received a copy of the within petition for appeal

this 15 day of Jan., 1929.

ANTHONY SAVAGE,
Attorney for Respondent.

[Endorsed] : Jan. 15, 1929. [8]
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[Title of Court and Cause.]

ASSIGNMENT OF ERRORS.

I.

The Court erred in holding and decising that the

petitioner herein is not the son of Yee Ngoey, a

citizen of the United States.

II.

The Court erred in holding and deciding that a

writ of habeas corpus should be denied to the peti-

tioner herein, den}'ing him admission to the United

States as a citizen.

HUGH C. TODD,
Attorney for Appellant.

Copy reed. Jan. , 1929.

Received a copy of the within assigmnent of er-

rors this 15 day of Jan.,1929.

ANTHONY SAVAGE,
Attorney for Respondent.

[Endorsed] : Filed Jan. 15, 1929. [9]

[Title of Court and Cause.]

ORDER ALLOWING APPEAL.

Now, to wit, on this 15th day of January, 1929,

it is ordered that the appeal herein be allowed as

prayed for ; and it is further ordered that the Com-

missioner of Immigration at the port of Seattle
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shall retain custody of said appellant pending ap-

peal and the further orders of this court and the

orders of the United States Circuit Court of Ap-

peals for the Ninth Circuit, the petitioner herein

being required to pay his maintenance at the United

States Immigration Station while so detained.

Done in open court this 15th day of January,

1929.

JEREMIAH NETERER,
United States District Judge.

Received a copy of the within order this 15 day

of Jan., 1929.

ANTHONY SAVAGE,
Attorney for Respondent.

[Endorsed] : Filed Jan. 15, 1929. [10]

[Title of Court and Cause.]

STIPULATION RE TRANSMISSION OF OR-
IGINAL RECORD AND FILE OF DE-
PARTMENT OF LABOR.

IT IS HEREBY STIPULATED AND
AGREED by and between Hugh C. Todd, Esquire,

attorney for petitioner above named, and Anthony

Savage, Esquire, attorney for respondent, Luther

Weedin, United States Commissioner of Immigra-

tion, that the original file and record of the De-

partment of Labor covering the proceedings against

the petitioner above named, may be by the Clerk

of this court sent up to the Clerk of the Circuit
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Court of Appeals, as a part of the appellate record,

in order that the said original immigration file may

be considered by the Circuit Court of Appeals,

in lieu of a certified copy of said record and file,

and that said original records may be transmitted

as part of the appellate record.

HUGH C. TODD,
Attorney for Petitioner.

ANTHONY SAVAGE,
United States Attorney.

TOM DeWOLFE,
Asst. U. S. Attorney.

[Endorsed] : Filed Jan. 15, 1929. [11]

[Title of Court and Cause.]

ORDER FOR TRANSMISSION OF ORIGINAL
RECORD OF DEPARTMENT OF LABOR.

Upon stipulation of counsel, it is by the Court

ORDERED, and the Court does hereby ORDER,
that the Clerk of the above-entitled court transmit

with the appellate record in said cause the original

file and record of the Department of Labor, cov-

ering the deportation proceedings against the peti-

tioner directly to the Clerk of the Circuit Court of

Appeals, in order that the said original immigra-

tion file may be considered by the Circuit Court of

Appeals in lieu of a certified copy of said record,

but not to relieve from the rule to print, unless

the C. C. A. so directs.
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Done this 15 day of January, 1929.

JEREMIAH NETERER,
United States District Judge.

Received a copy of the within order this 15 day

of Jan., 1929.

ANTHONY SAVAGE,
Attorney for Respondent.

[Endorsed] : Filed Jan. 15, 1929. [12]

[Title of Court and Cause.]

PRAECIPE FOR TRANSCRIPT OF RECORD.

To the Clerk of the Above-entitled Court:

You will please prepare and duly authenticate

the transcript and following portions of the rec-

ord in the above-entitled case for appeal of the

said appellant, heretofore allowed to the United

States Circuit Court of Appeals for the Ninth Cir-

cuit:

1. Petition for writ of habeas corpus.

2. Decision.

3. Judgment.

4. Petition for appeal.

5. Notice of appeal.

6. Order allowing appeal.

7. Assignment of errors.

8. Citation.

9. Stipulation.
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10. Order for transmission of original record.

11. This praecipe.

HUGH C. TODD,
Attorney for Appellant.

Received a copy of the within praecipe this 15

day of Jan., 1929.

ANTHONY SAVAGE,
Attorney for Respondent.

[Endorsed] : Filed Jan. 15, 1929. [13]

[Title of Court and Cause.]

CERTIFICATE OF CLERK U. S. DISTRICT
COURT TO TRANSCRIPT OF RECORD.

United States of America,

Western District of Washington,—ss.

I, Ed. M. Lakin, Clerk of the United States Dis-

trict Court for the Western District of Washing-

ton, do hereby certify this typewritten transcript of

record, consisting of pages numbered from 1 to 13,

inclusive, to be a full, true, correct and complete

copy of so much of the record, papers and other

proceedings in the above and foregoing entitled

cause as is required by praecipe of counsel filed and

shown herein, as the same remain of record and

on file in the office of the Clerk of said District

Court, at Seattle, and that the same constitute the

record on appeal herein from the judgment of said

United States District Court for the Western Dis-

trict of Washington to the United States Circuit

Court of Appeals for the Ninth Circuit.
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I further certify the following to be a full, true

and correct statement of all expenses, costs, fees

and charges incurred and paid in my office by or

on behalf of the appellant for making record, cer-

tificate or return to the United States Circuit Court

of Appeals for the Ninth Circuit in the above-en-

titled cause, to wit: [14]

Clerk's Fees, Act Feb. 11, 1925, for making

record, certificate or return, 18 folios at

15^ $2.70

Certificate of Clerk to Transcript of Record,

with seal 50

Certificate of Clerk to Original Exhibits, with

seal 50

Total $3.70

I hereby certify that the above cost for preparing

and certifying record, amounting to $3.70, has been

paid to me by the attorney for appellant.

I further certify that I hereto attach and here-

with transmit the original citation issued in this

cause.

IN WITNESS WHEREOF I have hereunto set

my hand and affixed the seal of said District Court,

at Seattle, in said District, this 21st day of Febru-

ary, 1929.

[Seal] ED. M. LAKIN,
Clerk United States District Court, Western Dis-

trict of Washington.

By S. E. Leitch,

Deputy. [15]
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[Title of Court and Cause.]

CITATION ON APPEAL.

United States of America,—ss.

To Honorable LUTHER WEEDIN, United States

Commissioner of Immigration at the Port of

Seattle, GREETING:
Whereas, Yee Mon has lately appealed to the

United States Circuit Coiu't of Appeals for the

Ninth Circuit from the judgment, order and de-

cree lately, to wit, on the 11th day of January, 1929,

rendered in the District Court of the United States

for the Western District of Washingi:on, Northern

Division, made in favor of you, adjudging and de-

creeing that the writ of habeas corpus as prayed

for in the petition herein be denied.

You are therefore cited to appear before the

United States Circuit Court of Appeals for the

Ninth Circuit, in the city of San Francisco, State

of California, within the time fixed by statute, to

do and receive what may obtain to justice to be done

in the premises.

Given under my hand in the city of Seattle, in

the Ninth Circuit, this 15th day of January, in the

year of our Lord one thousand nine hundred and

twenty-nine and the Independence of the United

States the One Hundred and Fiftj^-third.

[Seal] JEREMIAH NETERER,
United States District Judge.
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Received a copy of the within citation this 15 day

of Jan., 1929.

ANTHONY SAVAGE,
Attorney for Respondent.

[Endorsed] : Filed Jan. 15, 1929. [16]

[Endorsed] : No. 5735. United States Circuit

Court of Appeals for the Ninth Circuit. Yee Mon,

Appellant, vs. Luther Weedin, United States Com-

missioner of Immigration at the Port of Seattle,

Appellee. Transcript of Record. Upon Appeal

from the United States District Court for the West-

ern District of Washington, Northern Division.

Filed February 25, 1929.

PAUL P. O'BRIEN,

Clerk of the United States Circuit Court of Ap-

peals for the Ninth Circuit.
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No. 5735

YEE MON,
Appellant,

vs.
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Immigration, at the Port of Seattle,

Washington.
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APPEAL FROM THE UNITED STATES DISTRICT
COURT, FOR THE WESTERN DISTRICT OF

WASHINGTON, NORTHERN DIVISION
Hon. JEREMIAH NETERER, Judge

Brief of Appellant

STATEMENT OF THE CASE

The petitioner is applying for admission into the

United States as the son of a native-born (Chinese)

citizen of the United States. The immigration authori-

ties concede that the petitioner's father, Yee Ngoey, is

a citizen of the United States, and therefore the sole

question in this case is whether or not the record proves

the relationship of father and son between Yee Ngoey

and Yee Mon (Moon)

.
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ARGUMENT

PROOF OF RELATIONSHIP

As stated above, the citizenship of the father is con-

ceded, and he has made several trips to China and was

re-admitted to the United States on each occasion as

a citizen. He was in China at a time to make possible

the paternity in this case, for in record No. 1430-10/11,

on June 1, 1915, on board the S. S. Magnolia, just be-

fore he was landed, the father is recorded in the immi-

gration record as stating that he had a son in China

named Yee Moon, two years of age (Chinese calendar).

The present applicant was born in 1914, and when he

applied for admission at the Port of Seattle he was

only fourteen years old. In the same record, on No-

vember 12, 1919^ the father again testified that he had

a son in China named Yee Moon, six years old.

In record No. 2500-2442, on board the S. S. Prince

Arthur, July 13, 1922, the father again identified this

petitioner as Yee Moon, aged nine years.

In record No. 11249-88, on page 3, in December,

1916, the father again identified the petitioner as his

third son, Yee Moon, three years old.

In record No. 8866-9/18, on October 2, 1924, the

father again identified this petitioner as his third son,

named Yee Moon.



In record No. 2500-5147, in the year 1922, the father

again identified the present applicant as his son.

Therefore, on six different examinations, in addi-

tion to the present applicant's examination in 1928,

the father, in 1915, when the boy was two years old,

Chinese calendar; in the year 1916, in the year 1919

and twice in the year 1924, identified the present peti-

tioner as his son.

In the year 1922, the petitioner's father brought to

the United States two older brothers of the present

petitioner, and they were landed at Boston, according

to record 2500-5147. The two prior-landed brothers, in

1922, stated that they had a brother in China named

Yee Moon, and in the instant record said two prior-

landed brothers, who are now residing with their fath-

er in Cleveland, Ohio, were examined this year in

Cleveland, and not only corroborated their testimony

of 1922, but identified the present applicant as their

brother.

In order to corroborate this identification of the

petitioner's father and his prior-landed brothers, the

present petitioner in turn identifies the photographs of

his father and the photograph of Yee Sang and Yee

Toy, the two prior-landed brothers. Your Honors will

note a strong family resemblance in the photographs of



all of those four Chinese, and particularly between the

photographs of the father and the present petitioner.

In addition to the previous hearings in which the

father has identified his son, the present petitioner, as

well as the two prior-landed brothers, there are many

intimate answers to questions in this hearing which

convinces one that this record proves the claimed rela-

tionship. For instance, on page 8 of petitioners testi-

mony and on page 20 of the fathers testimony, in the

present record, we find them both testifying that chick-

ens are kept by their family, but that they do not keep

pigs. On page 6 of the petitioner's testimony, and on

page 17 of the father's, they both testify that their

house is a regular five-room house with two kitchens,

and that one kitchen is used for cooking and storage

and that the other kitchen is unused. On page 2 of the

petitioner's testimony, and on page 13 of the father's

testimony, we find that they both testify that the ap-

pellant has a deceased brother named Yee Ga, and they

both give the name of the physician who attended him

when he was ill. On page 6 of the petitioner's testi-

mony and on page 18 of the father's testimony, we

find that they both testify that they have a rice pounder

and rice mill in the sitting room of their home ; and in

addition thereto the father and the petitioner corrob-

orate one another in practically every particular in



their extended examinations, and their testimony is

corroborated on important matters of relationship by

the testimony of the two prior-landed brothers.

SO-CALLED DISCREPANCIES

The discrepancies in this case are few, slight and

immaterial and do not place the slightest doubt on this

well established case of relationship. For instance, only

four of these so-called discrepancies are urged, as fol-

lows:

(1) It will also be noted that the present applicant

was born in 1914, and that his two prior-landed broth-

ers left their home in China for the United States in

1922, when the present applicant was but eight years of

age, and some of the discrepancies charged against the

present petitioner date hack to the time when this pe-

titioner was hut eight years old. For instance, the two

prior-landed brothers were born in Seung Wong Vil-

lage, and moved to the Wai Lung Lee Village in 1913.

Petitioner, fourteen, said something when he was

first examined about not having seen his prior-landed

brothers, but later testified positively that he had seen

them, but as he has not seen them since he was 8 years

of age, it might almost to his childish mind appear as

though he had never seen them, although he did later

testify that he had seen his brothers and identified

their photographs. (2) In July, 1922, the father re-



turned from a visit to China, and was followed six

months later by the two prior-landed brothers. The

petitioner testifies that on that trip the father and two

prior-landed brothers came to the United States to-

gether. The boy at that time was only eight years old.

His mind could not be charged with that fact. Al-

though it is not in the record, I asked the father if the

petitioner knew whether they came together or not,

and the father stated that they left home together, but

that the two sons remained in Hong Kong from July

until December, the delay being caused by the two

prior-landed brothers not being able to secure passage

on that boat, through some delay in their papers, and

the record shows that the affidavit was made in the

year 1920, and naturally the father intended to bring

these two boys with him from China on the same boat

in the year 1922, but the fact is that tliey folloived only

six months later. (3) There is no ancestral hall in their

home village. The father testified that there is an an-

cestral hall near the village and the present applicant

says there is no ancestral hall near the village. (4) One

slight discrepancy mentioned is that the petitioner tes-

tified that Yee Jung, his fourteen year old brother,

had attended school, and the father testifies that this

boy had not attended school. Again I inquired of the

father about this inconsistency, and he stated to me



that the petitioner testified correctly, that Yee Jung

had attended school, and that if the record shows that

he, the father had testified that Yee Jung had not at-

tended school, that such an answer is incorrect, but

that he meant a younger son, who is only seven years

old, had not attended school as he was too young; so

the court will readily see that such so-called discrepan-

cies are not to be used to destroy the rights of citizen-

ship. These are practically the only discrepancies in

this whole proven case of relationship.

Some slight discrepancies exist naturally in every

record, and some slight discrepancies exist in the lead-

ing case on '

' discrepancies,
'

' Go Lun vs. Nagle, 22 Fed.

(2d) 246, but, likewise, no serious discrepancies exist

in the instant case. Judge Rudkin, in the Go Lun case,

said that the purpose of these immigration hearings is

to inquire into the citizenship or relationship of the

appellant, and not for the purpose of developing dis-

crepancies which may support an order of exclusion,

regardless of the fact that the question of relationship

has been proven.

Now, then, in the instant case, the question of re-

lationship has been proven without any question. The

slight discrepancies or differences in testimony devel-

oped do not support an order of exclusion regardless

of the proven case of relationship.



This case comes clearly within the rule of the deci-

sion of the United States Circuit Court of Appeals

for the Ninth Circuit, in the case of Go Lun vs. Nagle,

22 Fed. (2d) 246, opinion written by Judge Rudkin.

The opinion cites 13 Fed. (2d) 262; 16 Fed. (2d) 65;

and 17 Fed. (2d) 11. The Court there said:

^'A reading of the entire testimony of the three

witnesses leaves not the slightest room for doubt,

that their relationship was fully established, and
that the appellant is a citizen of the United States.

A contrary conclusion is arbitrary and capricious,

and without support in testimony."

After reviewing the discrepancies in the Go Lun

case, supra, this court said:

'

' In any event, false swearing and perjury can-

not be predicated on a circumstance so trif-

ling. * * *

'

' The purpose of the hearing is to inquire into

citizenship of the appellant, not to develop dis-

crepancies which may support an order of exclu-

sion regardless of the question of citizenship."

(citizenship being based upon the question of re-

lationship, the point at issue.)

In the Go Lun case the three main discrepancies,

although there were others, refer to a difference in

the testimony, (1) in regard to pavement in front of

their house; (2) discrepancies in regard to the location

of the father's rice land, the appellant stating that he

did not know where it was located, although it was



within 500 feet of their house ; and (3) discrepancies

between the testimony of the witnesses in regard to the

windows and skylights in the school house. From a

reading of the Go Lun case, supra, and a review of

the record in the instant case, it is apparent that the

alleged discrepancies in the instant case are no more

serious than those in the Go Lun case, where the Circuit

Court of Appeals reversed the Department of Labor

and the lower court, and directed the issuance of the

writ.

Inconsistencies in the testimony of the alien and his

witnesses on minor points on which there might be a

difference of recollection does not overcome the effect

of substantial favorable testimony.

The immigration service refuses to follow the Go

Lun decision and the other cases cited, where the rec-

ords are similar, and admit the present petitioner to

the United States, notwithstanding the record proves

conclusively that the relationship of father and son

exists.

The Court in the Second District follows the ruling

of the Ninth Circuit in defining the jurisdiction of

courts to review the decisions of the Secretary of Labor

in Chinese exclusion cases. The Circuit Court there

states

:
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"The rule is if it appeared that there was some
evidence, and sufficient to satisfy a reasonable

man, that the Chinese person claiming the rights

of American citizenship was not entitled thereto,

he must be excluded. But here the evidence does

not warrant a reasonable mind holding that ap-

pellant was other than he represented. The result

below does not satisfy the requirement of a fair

hearing. There is no substantial evidence to sup-

port the conclusion below. There was no substan-

tial evidence of contradiction on any material

point, which would justify rejecting testimony

which amply proves the claim of the appellant that

he was the son of Leong Ding. The order is re-

versed and the writ sustained." 22 Fed. (2d) 926.

In conclusion, then, it must be said in the instant

case that, inconsistencies in the testimony of the alien

and his witnesses on minor points on which there

might be a difference of recollection does not overcome

the effect of substantial favorable testimony, and in

the instant case this Court can well say as in the Go

Lun case, supra:

"A reading of the entire testimony of the three

witnesses leaves not the slightest room for doubt,

that their relationship was fully established, and
that the appellant is a citizen of the United
States."

It is therefore submitted that the writ should be

granted in this case.

Respectfully submitted,

HUGH C. TODD,
Attorney for Appellant.
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STATEMENT OF THE CASE

The appellant, YEE MON ( or MOON), is of the

Chinese race and claims to have been borne in China

on a Chinese date equivalent to August 27, 1914. He

never resided in the United States. He arrived at the



2

Port of Seattle, Washington, May 7, 1928, on the S.S.

"President Pierce," and applied for admission into the

United States as the son of YEE NGOEY, a native

born citizen of this country. After the usual hearings,

he was refused admision by a Board of Special Inquiry

at the Seattle, Washington, Immigration Office. There-

after he appealed from the decision of the Board of

Special Inquiry to the Secretary of Labor, his appeal

was dismissed by the Secretary of Labor and his re-

turn to China directed. Subsequently he filed a peti-

tion for a writ of Habeas Corpus in the United

States District Court for the Western District of

Washington, Northern Division. The case now comes

before this Court on appeal from the decision of the

District Court denying the Writ.

ARGUMENT

The nativity of the alleged father, YEE NGOEY
was conceded by the Immigration Officials. The ap-

pellant was refused admission by the Board of Special

Inquiry for the reason that it did not satisfactorily

appear that he (appellant) was the son of his alleged

father, YEE NGOEY, nor that he (appellant) was a

citizen of the United States, nor that he had any right

to admission under the Chinese Exclusion Law; and
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for the further reason that he was an alien ineligible

to citizenship inadmissible under Section 13 (c) of the

Immigration Act of 1924. Were the relationship as

claimed, the appellant would be entitled to recognition

as a citizen of the United States under Section 1993 R.

S. (8 USCA Sec. 6) , and neither the Chinese Exclusion

Laws nor the Immigration Act of 1924 would have any

force or effect. Consequently the claimed relationship

is the only question at issue.

Section 23 of the Immigration Act of 1924 (43

Stat. L. Ch. 190, p. 153) places the burden of proof

upon appellants for admission into the United States,

and this doctrine has been uniformly upheld by the

Courts.

Rule 10, subdivision 3, of the Chinese Rules of the

Department of Labor of Oct. 1, 1926 provides as fol-

lows :

"In every application for entry as the child of

a citizen there shall be exacted conviyicing proof

of relationship asserted as the basis for admission
*******"

(italics ours)

While it is true, as stated by counsel in his Brief

that YEE NGOEY has claimed a son of the name and

approximate age of the appellant on various occasions,
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and that such claim has also been supported by state-

ments of two alleged brothers of appellant, there are

certain discrepancies in the testimony which plainly in-

dicate that the claimed relationship does not exist.

The appellant states that SEUNG WAN Vil-

lage, where his older brothers were born, is, about
1 or 2 lis East of his Village (approximately 5 to

10 city blocks), while the alleged father states

that this Village is a little over 1 poo (over three
miles) West of his Village.

The appellant states that his father is the
owner of a piece of rice land, while the alleged

father claims that he owns no rice land and never
did own any.

The appellant states that there is no ances-

tral hall near his village, while the alleged father

claims that the SIN DEUNG ancestral hall is

located only about i li (2 to 3 city blocks) West
of his village.

The alleged father states that about 2 years
ago, a new house was built by JU LUNG in the
4th or 5th row of their village, the location of said
house being in the next row to that in which the
alleged father and appellant claim to have lived.

The appellant has no knowledge regarding the
erection of this house, and states that he has no re-

collection of any new residences or other buildings
ever having been built in his village. Later, how-
ever, he stated that a man named YUK KUI had
built a house several years ago. The appellant
states that this YUK KUFs house is opposite the
small door of his house, and that YUK KUFs



other name is LAI GUI. The alleged father

states that this man's other name is TUNG GUN.

The appellant at first testified that he had
never seen either of his elder brothers, for the

reason that, before coming to the United States,

they had lived in the SEUNG WAN Village,

where thev were born, while he himself was born

in WAI LUNG LEE Village and had always lived

there. He further stated that the said brothers

had never lived in the WAI LUNG LEE Village,

and that he himself had never been in the SEUNG
WAN Village ; also that he did not know whether
or not these brothers ever attended school. This
testimony was given in the forenoon. When his

examination was resumed after the noon recess.

the appellant made the statement that his brother.

YEE SANG would testify in his behalf, and
claimed that his previous testimony regarding his

brothers, YEE SANG and YEE TOY was a mis-

take; that he had thought the matter over and
then remembeied that he had seen these two
brothers and that both had slept in the same house
with him in the WAI LUNG LEE Village. He
also claimed to remember that they had slept in

the large doorside of his house, which was the

taller of the two brothers, v/hat time in the day

they had started from the home village with their

father for this country, and that their destination

was Cleveland at that time. The appellant also

stated that his brother, YEE JUNG, had attended

school from the time he was 9 until he was 14, and

that he and YEE JUNG had attended school to-

gether. The alleged father testified that YEE
JUNG had never attended school for the reason

that he was too young.
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The knowledge which appellant showed after the

noon recess, contrasted with his ignorance prior

to said recess is manifestly explainable only on

the hypothesis that, during said recess, he must have

studied some "coaching paper" which was in his posses-

sion, and the contents of which he had forgotten when

testifying in the forenoon. This phase of the case i-s

somewhat similar to that of Moy Chee Chong V. Weed-

in 28 F (2d) 263, decided by this Court September

4, 1928. In that case the record of the applicant's tes-

timony had been forwarded to Minneapolis for state-

ments by his alleged father and brother and, after said

testimony had been returned to Seattle, the applicant,

who had previously testified that his grandmother was

living, came to the conclusion that she had been dead

for several years. In his opinion. Circuit Judge Gil-

bert said:

"******it is fairly inferable that in the

meantime he had received news from Minneapolis

advising him of the statements made by his al-

leged father and brother * * * ^' * '•

"

and did not accord the applicant any credit for chang-

ing his testimony to agree with that of his alleged

father and brother.



On his return from China the alleged father stated

at San Francisco, June 1 1915, that he had three sons.

and that his third son, who is claimed to be the appel-

lant, was born CR 3-9-2 (Oct. 20, 1914). Again

at Chicago Nov. 12, 1919, he gave the same date for

the birth of his third son. It was not until he testified

at Boston December 28, 1922, that he gave the date C.

R. 3-7-7 (August 27, 1914), which is now claimed to

be the correct date of appellant's birth. This would

appear to indicate that the date now given is simply one

arbitrarily agreed upon between the alleged father and

his alleged sons, the alleged father apparently having

forgotten the date w^hich he had given on the first two

occasions on which he testified. If the alleged father

had any such son as the appellant, there appears to be

no conceivable reason why he should not have known

the date of his birth when he returned from China in

1915, and when the said son was less than one year old.

Various other discrepancies and inconsistencies

are commented on in detail in the memorandum of the

chairman of the Board of Special Inquiry (pp 59-53

of the record), and the memorandum of the Board of

Review dated October 4, 1928, which it is not thought

necessary to review^ further here. It seems sufficient

to state, as v;ill readily be apparent by reference there-
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to, that they, together with the statements referred to

above, constitute a basis upon which the immigration

officials could reasonably have reached the conclusion

at which they arrived. The opinion in Go Lun V.

Nagle, cited by counsel, has no application.

The burden was on the appellant to prove the

claimed relationship, and not on the Government to

disprove it.

Christy v, Leong Don (CCA 5), 5 F (2d)

135 ; certiorari denied, Leong Don v. Chirsty, 289

U. S. 560, and numerous other authorities.

Section 17 of the Immigration Act of February 5,

1917 (39 Stat. 887, 8 USC 153) provides for the

establishment of Boards of Special Inquiry, defines the

authority and duties of such Boards, and further pro-

vides that:

" * * * In every case where an alien is ex-

cluded from admission into the United States
under any law or treaty i^w existing or hereafter
made, the decision of a Board of Special hiquiry
adverse to the admission of such alien shall be

final unless reversed on appeal to the Secretary of
Labor. * * * " (Italics ours)
In the case of Chin Share Nging v. Nagle, 27 F.

(2d), 848. this Court said:
u* * * * rpj^g

conclusions of administrative
officers upon issues of fact are invulnerable in the
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Courts, unless it can be said that they could not

reasonably have been reached by a fair-minded

man, and hence are arbitrary. * * "

In the case of Zakonaite v. Wolf, 226 U. S. 272

33 Sup. Ct. 31, 57 L. Ed. 218, the rule was applied

that, if it appears that there was some evidence, and

sufficient to satisfy a reasonable man, that the Chinese

person claiming the rights of American citizenship was

not entitled thereto, he must be excluded.

On collateral review of deportation proceedings

in habeas corpus, it is sufficient if some evidence sup-

ported the order, in the absence of flagrant error.

United States ex rel. Vajtauer v. Commissioner

of Immigration, 273 U. S. 103.

Unless it affirmatively appears that the executive

officers have acted in some unlawful or improper way

and abused their discretion, their finding upon a ques-

tion of fact must be regarded as conclusive, and is not

subject to review by the courts.

U. S. ex rel. Leong Ding v. Brough (CCA 2), 22

F (2d) 926.

United States v. Ju Toy, 198 U. S. 253, 49 L. Ed.

1040.
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CJirn Yow V. United States, 208 U. S. 8, 52 L. Ed

369.

Low Wah Suey v. Backus, 225 U. S. 460.

The finality of the decisions of immigration offi-

cials in exclusion cases, 07i questions of fact, has also

been uj^held by the Supreme Court of the United States

in the following cases

:

Nishimura Ekiu v. United States, 142 U. S. 651.

Lem Moon Sing v. United States, 158 U. S. 538.

Lee Lung v. Patterson, 186 U. S. 168.

Ta7ig Tun v. Edsell, 223 U. S. 673.

Tidsidas v. Insular Collector, 262 U. S. 258.

Quon Quon Poy v. Johnson, 273 U. S. 352.

See also :

United States v. Rogers, 65 F. 787.

Harlan v. McGourm, 218 U. S. 442, 54 L. Ed.

1101.

Cary v. Curtis, 3 How. 236, 11 L. Ed. 576.
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No allegation has been made that the appellant

was deprived of any right to which he was entitled in

the course of his hearing before the immigration offi-

cials, or that the conduct of said hearing was in any

respect other than fair and regular. Inasmuch as the

question involved - relationship - is purely a question

of fact, the decision of the said officials is final.

CONCLUSION

The appellant was accorded a fair hearing by the

immigration officials, and failed to sustain the burden

which was upon him to establish his claims. The evi-

dence did not constitute convincing proof that the ap-

pellant was the son of his alleged father, and was not

of such a nature as to require, as a matter of law, a

favorable finding in that respect. The contradictory

and inconsistent statements in the record constitute

evidence upon which the immigration offiicials could

reasonably arrive at their excluding decision. The

said officials did not abuse the discretion committed to

them by the statute, and their excluding decision was

not arbitrary or capricious, or in contravention of any
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rule oi law. The District Court did not commit error

in denying the Writ of Habeas Corpus, and its decision

should be affirmed.

Respectfully submitted

ANTHONY SAVAGE,

United States Attorney,

PAUL D. COLES,
Assistant United States Attorney

,

TOM DeWOLFE,
Assistant United States Attorney

,

Attorneys for Appellee.

JOHN F. DUNTON,
United States Immigration Service,

Seattle, Washington,
On the Brief.
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NAMES AND ADDRESSES OF ATTORNEYS
OF RECORD.

For Appellants:

A. J. HENNESSY, Esq., and GEORGE D.

COLLINS, Jr., Esq., 506 Claus Spreckels

Bldg., S. F., Cal.

For Appellee:

TORREGANO & STARK, Esqs., Mills Bldg.,

San Francisco, Calif.

District Court of the United States, Northern Dis-

trict of California, Northern Division.

CLERK'S OFFICE.—No. 17,170.

In re LOUIS MORGAN, in Bankruptcy.

To the Clerk of Said Court:

Sir: Please issue duly authenticated transcript

of record on the appeal herein of Arvid Pearson

and Alfred J. Hennessy, of the following, together

with all endorsements thereon, viz

:

1. Petition of A. W. Higgins, trustee in bank-

ruptcy, filed with referee for order directing

delivery of boat "Saxon."

2. Order to show cause of referee.

3. Plea to jurisdiction as filed with referee.

4. Certificate that no answer filed to plea to ju-

risdiction.
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5. Order of referee directing delivery of boat.

6. Petition for review of order of referee.

7. Certificate that no answer filed by trustee in

bankruptcy to petition for review.

8. Report of referee.

9. Order of District Court, submitting petition

for decision.

10. Order and decree of District Court denying

petition.

11. Appeal, assignment of errors, allowance of

appeal and bond on appeal, also citation.

GEO. D. COLLINS, Jr.,

Attorney for Appellant,

506 Claus Spreckels Bldg., San Francisco.

[Endorsed] : Filed at 3 o'clock and 50 min., P. M.,

Mar. 11, 1929. [1*]

[Title of Court and Cause.]

PETITION FOR ORDER TO SHOW CAUSE.

To Hon. A. B. KREFT, Referee in Bankruptcy:

The petition of A. W. Higgins respectfully shows

:

That he is the duly elected, appointed, qualified

and acting trustee in bankruptcy of the estate of

Louis Morgan, a bankrupt.

That on to wit : the 21st day of September, 1928,

an action in claim and delivery was begun in the

Superior Court of the State of California, in and
for the city and county of San Francisco, entitled,

*Page-nuinber appearing at the foot of page of original certified
Transcript of Record.
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Arvid Pearson, Plaintiff, vs. Louis Morgan, John

Doe and Eichard Roe, Defendants, and being num-

bered 199620 amongst the records and files of said

Superior Coiu't.

That at the time of filing the action, as afore-

said, the affidavit of Arvid Pearson, the plaintiff

was filed, alleging amongst other things that he was

entitled to the immediate possession of a certain

boat named the "Saxon," and alleging that said

boat was in the possession of Louis Morgan, one of

the defendants in the action as aforesaid, and al-

leging further that the said Louis Morgan had

held the possession of said boat from said Ar"\4d

Pearson wrongfully, and that the said Arvid Pear-

son was entitled to the delivery and immediate pos-

session of said boat. [2]

That pursuant to the prayer of the action in claim

and delivery and the affidavit of the plaintiff filed

in said proceedings, the said boat "Saxon" was

seized by the sheriff of the City and County of San

Francisco and delivered over to the said Arvid

Pearson, the plaintiff in said action, and ever since

then said boat has been and is now in the possession

of Arvid Pearson, his agents and/or attorneys.

That the petition in bankruptcy was filed by the

said Louis Morgan on the 19th day of June, 1928,

and the order of adjudication pursuant to said peti-

tion was duly made and filed on the 19th day of

June, 1928, and said action in claim and delivery

was filed in the Superior Court of the State of

California on the 24th day of September, 1928

:
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That on the 19th day of June, 1928, the said boat

"Saxon" was in the possession of said Louis Mor-

gan, the bankrupt herein, as sole owner.

That upon the filing of the petition in bankruptcy

as aforesaid, all of the property of the said Louis

Morgan came into the custody of the United States

District Court, and into the custody of Hon A. B.

Kreft, as Referee in Bankruptcy to whom said pro-

ceedings were referred, and upon the election and

qualification of your petitioner as Trustee herein he

became entitled to the immediate possession of said

boat "Saxon."

That it is necessary in the preservation of your

petitioner's rights as Trustee herein and in the

preservation of the rights of the general unsecured

creditors herein, that the order to show cause here-

inafter prayed for issue.

That Arvid Pearson, the plaintiff in said replevin

action, is without the jurisdiction of this Court.

That A. J. Hennessy is the attorney in fact and

the attorney at law representing the said Arvid

Pearson. [3]

WHEREFORE, your petitioner prays that an

order to show cause be issued by the above-entitled

court directed to Arvid Pearson and A. J. Hen-

nessy, to show cause, if any they have, why the said

boat "Saxon" should not be immediately turned

over and delivered to A. W. Higgins, as Trustee in

Bankruptcy for Louis Morgan; and for such fur-
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ther and other order as may be just and proper in

the premises.

A. W. HIGGINS,
Petitioner.

ERNEST J. TORREGANO,
CHARLES M. STARK,

Attorneys for Petitioner.

Northern District of California,

City and County of San Francisco,—ss.

A. W. Higgins, being first duly sworn, deposes

and says:

That he is the petitioner named in the foregoing

petition; that he has read same, and that the state-

ments therein contained are true, according to the

best of his knowledge, information and belief.

A. W. HIGGINS.

Subscribed and sworn to before me this 22d day

of October, 1928.

[Seal] LOUIS WIENER,
Notary Public in and for the City and County of

San Francisco, State of California.

[Endorsed] : Filed Oct. 24, 1928. [4]

[Title of Court and Cause.]

ORDER TO SHOW CAUSE.

Upon the reading, filing and consideration of

the verified petition of A. W. Higgins, trustee

herein, praying for an order to show cause directed
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to Arvid Pearson and A. J. Hennesy, to show cause,

if any they have, why the boat "Saxon" described

in the trustee's petition, should not be delivered

over and possession thereof given to A. W. Higgins,

Trustee in Bankruptcy in the above-entitled mat-

ter;

IT APPEARING to be a proper case for this

order, and the Court being fully advised in the

premises, and

IT IS ORDERED that Arvid Pearson and/or

A. J. Hennesy show cause, if any they have, before

me on the 27th day of October, 1928, at 10 o'clock

A. M. why the said Arvid Pearson and/or A. J.

Hennesy should not immediately turn over and de-

liver to the said A. W. Higgins, trutsee herein, the

possession of the boat "Saxon."

IT IS FURTHER ORDERED that a copy of

the trustee's petition and a copy of this order be

delivered to Arvid Pearson and/or A. J. Hennesy

at least two days before the return date of this

order.

Done in open court this 21th day of October, 1928.

A. B. KREFT,
Referee in Bankruptcy.

[Endorsed] : Filed Oct. 21, 1928, at 3 o'clock and

20 min. P. M.

A. B. KREFT,
Referee in Bankruptcy. [5]
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[Title of Court and Cause.]

PLEA TO THE JURISDICTION.

I.

Come now Arvid Pearson and A. J. Hennesy

and specially appearing only for the purpose of

interposing this plea to the jurisdiction of said

United States District Court and to the jurisdic-

tion of the Hon. A. B. Kreft, referee in bankruptcy

herein, allege that said Court and Referee have

no jurisdiction concerning the matters pleaded in

the petition of A. W. Higgins "trustee," for an

order to show cause directed to said Pearson and

Hennessy, why the possession of the boat "Saxon"

should not by them be turned over and delivered to

said Higgins as trustee in bankruptcy for the estate

of said Louis Morgan, and no jurisdiction over the

person of said Pearson respecting said petition

filed herein or respecting the order to show cause

issued thereon by the said Hon. A. B. Kreft, referee

in bankruptcy and dated the 24th day of October,

1928. And in support of said objections to the

jurisdiction of said Court and to the jurisdiction of

said Referee, the said Arvid Pearson and the said

A. J. Hennessy aver as follows

:

That prior to the alleged appointment of said

A. W. Higgins as trustee in bankruptcy of the

estate of said Louis Morgan, a bankrupt, there was

commenced by said Arvid Pearson as plaintiff, an

action in claim and delivery in the Superior Court

of the State of California and in and for the [6]
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city and county of San Francisco, against the said

Morgan as defendant to recover the possession of

said boat "Saxon." That said action is numbered

199,620 in said Superior Court. That the follow-

ing is a true and correct copy of the complaint on

file in said action, viz.

:

In the Superior Court of the State of California in

and for the City and County of San Francisco.

No. 199,620—Dept.

ARVID PEARSON,
Plaintiff,

vs.

LOUIS MORGAN, JOHN DOE and RICHARD
ROE,

Defendants.

COMPLAINT IN ACTION TO RECOVER POS-
SESSION OF PERSONAL PROPERTY.

The plaintiff in the above-entitled action com-

plains of the defendants therein and for cause of

action alleges:

I.

That, heretofore, to wit: on the 19th day of Au-

gust, 1927, the plaintiff and defendant Morgan en-

tered into and executed a certain contract in vrrit-

ing whereby they became copartners in a certain

boat then and there, and ever since and now situ-

ated in the said city and comity of San Francisco,

State of California. That said boat is of twenty-
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one tons burden and designated the '* Saxon" and is

forty-two feet in length and twelve feet beam and

of the value of one thousand and five hundred and

no/100 dollars ($1,500.00). That said copartner-

ship in said boat continued in existence until the

said defendant Morgan, individually, was by the

Southern Division of the United States District

Court, in and for the Northern District of Cali-

fornia, and by its order, judgment and decree, duly

given and made on the 19th day of June, 1928,

[7] and upon the voluntary petition filed in that

court by said Morgan, adjudged a bankrupt. That

said adjudication still remains in full force and

effect and has never been vacated or set aside.

That said bankruptcy proceedings are still pend-

ing in the said United States District Court. That

plaintiif is not a party petitioner in said bank-

ruptcy proceedings and has not been adjudged a

bankrupt nor has said partnership been adjudged

bankrupt nor is said partnership a petitioner in

said proceedings in bankruptcy. That plaintiff

does not consent to the said partnership property

being administered in said bankruptcy, and claims

the right to the possession of said property as said

copartner and the right to settle the partnership

business as provided in section five of the Bank-

ruptcy Law of 1898.

II.

That the said boat is in the possession of defend-

ants and they refuse to deliver the same to plain-

tiff. That plaintiff is entitled to the possession of

said boat. That said defendants withhold and de-
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tain the possession of said boat from plaintiff,

against bis will and without his consent. That

said boat has not been taken for a tax, assessment

or fine pursuant to a statute, nor seized under an

execution or an attachment against the property of

plaintitf.

III.

That plaintiff is ignorant of the names of de-

fendants John Doe and Eichard Roe and requests

leave to insert herein their true names when dis-

covered.

ly.

WHEREFORE, plaintiff prays judgment against

said defendants for the possession of said boat or

the sum of one thousand five hundred and no/100

dollars ($1,500.00), the [8] value thereof, in case

delivery camiot be had and for costs of suit.

ALFRED J. HENNESSY,
Attorney for Plaintiff.

That in said action the plaintff therein furnished

the sheriff of the said city and county of San Fran-

cisco at the time of issuance of the summons in said

action and before answer served or filed in said

action, the claim of plaintiff to the delivery of

said boat ''Saxon" to him the said plaintiff, by

affidavit stating that the plaintiff is entitled to the

possession of said boat, describing it as in said

complaint stated; that said boat is wrongfully de-

tained by the defendant from the plaintiff, that the

alleged cause of such detention according to his best

knowledge, information and belief is an unfounded
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claim by said defendant that lie is the sole owner

of said boat, and that said boat has not been taken

for a tax, assessment, or fine pursuant to a statute,

nor seized under execution or attachment against

the property of the plaintiff; and in said affidavit

also stated the actual value of said boat as required

by the provisions of section five hundred and eleven

of the Code of Civil Procedure of the State of

California. That thereupon the plaintiff's attor-

ney in said action by an endorsement in writing on

said affidavit required the sheriff of said city and

county of San Francisco, the same being the county

wherein said boat was then and there situated and

claimed to be situated, to take said boat from the

possession of said defendant Morgan, and the plain-

tiff then and there furnished a written undertaking

executed by two sufficient sureties, approved by the

sheriff, to the effect that they are bound to the de-

fendant in double [9] the value of said boat as

stated in said affidavit, for the prosecution of said

action, for the return of the property to the de-

fendant if return thereof be adjudged and for the

payment to him of such sum as may from any

cause be recovered against the plaintiff. That

plaintiff delivered said undertaking and said

affidavit with said notice, to wit: said endorse-

ment thereon, to the said sheriff and there-

upon said sheriff' did take said boat into his

official custody and did retain the same in such

custody for more than five days prior to the de-

livery of said boat to the plaintiff and did without

delay serve on said defendant a copy of said affi-
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davit and said endorsement or notice thereon and

of said undertaking by delivering the same together

with a copy of said complaint and summons to said

defendant personally. That no exception was

taken by defendant to the sufficiency of the sureties

on said undertaking, nor did said defendant give the

sheriff a written undertaking for the return of the

said boat to the defendant, as provided in section

live hundred and fourteen of the Code of Civil

Procedure of said State of California. That at no

time did said defendant claim or require the return

of said boat to him by said sheriff. That after the

expiration of five days from the said taking of

said boat by said sheriff and after the expiration

of five days from the service of said notice to the

defendant, the said sheriff delivered said boat to the

plaintiff', who has ever since and does now^ hold

possession of said boat pending the trial and judg-

ment of said Superior Court in said action. That

no claim was made to said sheriff by any third

person prior to said delivery of said boat to said

plaintiff. [10]

II.

That the said boat ever since its said delivery by

said sheriff to the plaintiff in said action of claim

and delivery, has been and is now in the custody

of the law of said State of California and in the

custody of said Superior Court, and not in the

custody of said plaintiff. That said plaintiff now
holds said boat in said ciistodia legis to abide the

judgment of said Superior Court in said action,

and it has been so decided by the courts of Califor-
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nia (Bisconer vs. Billing, 71 Cal. App. 779; River-

side Portland Cement Co. vs. Taft, 192 Cal. 643;

Hawi Mill & P. Co. vs. Leland, 56 Cal. App. 224).

That section 521 of the Code of Civil Procedure re-

quires the said Superior Court to protect said plain-

tiff in the custody of said property "until the final

determination of the action." That said action is

still pending in said Superior Court and awaiting

trial therein.

III.

That said Hennessy has never had and has not

now the custody or possession of said boat and has

no right or authority from said plaintiff to deliver

said boat to said Higgins as trustee in bankruptcy

of said Morgan's estate, and is unable to make said

delivery were he required to do so. That no service

of said petition of said Higgins or of said order to

show cause issued thereon, has been made on said

plaintiff Arvid Pearson and there is no jurisdiction

in said United States District Court or in said'

referee of his person and no jurisdiction to proceed

on said petition or order to show cause, against him.

That said Pearson is temporarily absent from said

State of California. [11]

lY.

That prior to the filing of said petition on which

said order to show cause is based the said Higgins

as said trustee applied to said Superior Court for

leave to file in said action of claim and delivery, his

complaint in intervention. That said leave so ap-

plied for by said Higgins was granted him by said

Superior Court and he thereupon and prior to the
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filing- of his said petition herein did file in said

action and did serve on the plaintiff, a complaint in

intervention as said trustee in which he alleges

that said Morgan is the sole owner of said boat.

That to said complaint in intervention the said

plaintiff Arvid Pearson has filed in said action and

served on said intervener an answer putting in

issue said allegation of ownership and all other ma-

terial allegations of said complaint in intervention.

That said Higgins as such trustee has submitted

himself to the jurisdiction of said Superior Coui't

in said action by obtaining leave to file and by

filing therein the said complaint in intervention and

for that reason is estopped and precluded from

litigating in any other forum the issues involved in

said action of claim and delivery. That said Hig-

gins as said trustee has never applied to said Su-

perior Court for an order giving him possession of

said boat.

y.

That said United States District Court and said

referee have no jurisdiction of the matters pre-

sented in said petition of said Higgins as trustee,

to wit: the said petition on which said order to

show cause is based herein, in that at the time of

the filing of said Morgan's voluntary petition in

bankruptcy for himself individually only and long

prior to the filing of said petition the said boat

constituted a part of the assets of the partnership

existing between him and the [12] said Arvid
Pearson and for that reason the said United States

District Court and said referee have no jurisdic-
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tioii ill said bankruptcy proceedings over the said

boat. That said Pearson is not insolvent and has

never been adjudged a bankrupt, nor has said

partnership ever been adjudged a bankrupt. That

said boat prior to the filing of said voluntary peti-

tion of said Morgan in bankruptcy and at the time

he was by said United States District Court ad-

judged a bankrupt thereon the said boat was

partnership property of said Pearson and said

Morgan and on that ground said Pearson is entitled

to the possession of said boat as against said Hig-

gins as trustee in bankruptcy of the estate of said

Morgan. That said Pearson has not consented and

does not consent to said boat being administered in

said banlvruptcy proceedings. That said Pearson

claims the right to the possession of said boat as

being part of said partnership property and makes

said claim adversely to said Higgins as trustee of

the estate of said bankrupt.

That said referee has no jurisdiction of said peti-

tion of said Higgins, on which said order to show

cause was issued by said referee, by reason of the

facts herein stated and for the further reason that

at the time of the filing of said petition and ever

since then the Judges of said United States Dis-

trict Court were not and have not been absent

from the said division of said judicial district or

sick or unable to act and the Clerk of the said

United States District Court has not issued a

certificate showing any such absence or sickness or

inability to act, as required by subdivision 3 of
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section 38 of the Bankruptcy Law of 1898 as

amended. [13]

VI.

WHEREFORE the said respondents Arvid

Pearson and A. J. Hennessy pray that said order

to show cause be discharged and said petition on

which the same is based be ordered dismissed for

want of the necessary jurisdiction of the same by

said United States District Court and by said

Referee and also for want of the necessary jurisdic-

tion of the person of said Pearson.

ALFRED J. HENNESSY,
In Pro Per.

ALFRED J. HENNESSY,
Attorney for Said Pearson for the Special Appear-

ance Herein Made in His Behalf.

State of California,

City and County of San Francisco,—ss.

A. J. Hennessy being duly sworn deposes and
says that he is one of the respondents herein; that

he has read the foregoing plea to the jurisdiction

and knows the contents thereof; that the same is

true of his own knowledge except as to the matters

therein stated on his information or belief ; that as

to those matters he believes it to be true.

ALFRED J. HENNESSY.
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Subscribed and sworn to before me this 26th day

of October, 1928.

[Seal] EVELYN LA FARGILL,
Notary Public in and for the City and County of

San Francisco, State of California.

[Endorsed] : Filed Oct. 27, 1928. [14]

[Title of Court and Cause.]

On Order to Show Cause upon Petition of Trus-

tee to Arvid Pearson and A. J. Hennessy.

OPINION AND ORDER OF REFEREE ON
PLEA TO JURISDICTION TAKEN BY
RESPONDENTS.

Counsel Appearing:

A. J. HENNESSY, Esq., for Respondents.

CHARLES M. STARK, Esq., for the Trustee.

[15]

The REFEREE.—The Referee's opinion is that

the trustee by appearing in the state court pro-

ceeding does not prevent him from commencing a

proceeding directly before this court for an order

against the person in possession of this property,

and that the Referee has jurisdiction of it. The

person in possession is not an officer of the state

court, and the order asked for is not an order

against a Judge or an officer of the state court. If

an order is sought against a Judge or an officer of the

state court the trustee must make his application

to a Judge of the Bankruptcy Court. It appears
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that the boat is in the possession of Mr. Hennessy,

acting as attorney for Mr. Pearson, as the result of

a bond given in the claim and delivery proceeding

instituted by Mr. Hennessy on behalf of Mr. Pear-

son, and that, therefore, the boat is not at the

present time in the possession of either the state

court or an officer of the state court. It further

appears that the custody over the boat by the sheriff

on execution proceedings on judgment obtained by

one Pulin was released. The effect of such re-

lease was to restore possession of the boat to the

bankrupt from whose possession it was taken by

the sheriff. By the sheriff's release the boat came

constructively wdthin the custody of the Bank-

ruptcy Court. The bankrupt has testified that up

to the time of the claim and delivery action he was

in actual possession of the boat. Subsequent to the

release by the sheriff Mr. Hemiessy commenced

a proceeding in the state court under a writ to

compel the sheriff to proceed with the sale under

execution, which writ, under Mr. Hennessy 's state-

ment has been discharged, without prejudice. The

Referee is of the opinion that the boat on the dis-

charge of such writ at once came into the construc-

tive possession of this Court, and whether or not

the bankrupt obtained the actual custody on the

discharge of the writ is immaterial. It is true, as

you contend, Mr. Hennessy, that [16] this Court

is without jurisdiction to administer upon this boat

if the boat is partnership property; but as the boat

is in the custody of this Court it has jurisdiction
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to determine whether or not that boat is partner-

ship property. The trustee, however, contends that

the boat is not partnership property, but is the in-

dividual property of this bankrupt. It was not

stated in the stipulation, but it has been brought out

in the previous hearing, of which the Referee will

take judicial notice, that Mr. Pearson is not within

the jurisdiction of this court, and that the claim

and delivery action brought on behalf of Mr. Pear-

son on the ground that the boat was partnership

property was brought by Mr. Hennessy, as attorney

for Mr. Pearson. Is that not correct, Mr. Hen-

nessy ?

Mr. HENNESSY—Yes.

The REFEREE.— (Contg.) The jurisdiction of

the bankruptcy court of property, after the filing

of the petition in bankruptcy is exclusive, where the

property at the time of the filing of the petition was

in the possession of the bankrupt, physically or con-

structively.

Mr. HENNESSY.—When a complaint is filed

setting out that party is a partner in the property,

it brings it out of the jurisdiction; but he has not

submitted himself to the jurisdiction of the bank-

ruptcy court, and the partner has not filed any

petition in bankruptcy, it takes it out of the juris-

diction of this court.

The REFEREE.—On that point the Referee

rules against you. But the claim that you are mak-

ing in the state court that this property is partner-

ship property, you are entitled to make in this
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court. And the order of the Referee will be with-

out prejudice to your right to set up and try out

the question of partnership ownership in this court.

This Court alone can determine to whom this boat

belongs. [17]

Mr. STARK.—Will your Honor issue a restrain-

ing order prohibiting the disposition of the boat

pending the Marshal taking the boat into his

possession?

The REFEREE.—I think a restraining order is

unnecessary.

Mr. HENNESSY.—I want time to answer the

Higgins' petition. I will take an exception to the

ruling of the Court, and ask leave to file a review

of the Court's order. I want to get a stay of pro-

ceeding in this matter.

Mr. STARK.—At the same time I want the costs

taxed.

Mr. HENNESSY.—I will ask for a five days'

stay in this matter to file a petition of review, un-

der Rule 9.

The REFEREE.—Your petition for review must

be filed with the Referee.

Mr. STARK.—Pending all this, we do not want

the administration of this estate delayed.

Mr. HENNESSY.—I will ask for a five days'

stay. My reason is to give me time to file a review

of the Court's order.

Mr. STARK.—At the same time, are you raising

the question of the possession of the boat when it

is in the possession of the Court?
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Mr. HE'NNESSY.—We hope to get a stay of the

Court's order. There is a question of law to be

decided. I ask for five days' stay.

Mr. STARK.—It has come to our attention there

was $450 worth of property moved off that boat.

Mr. HENNESSY.—I do not doubt that has come

to Mr, Stark's attention. It is a question of fact

whether it has, or not.

The REFEREE.—I will grant you five days'

stay. [18]

Mr. STARK.—It is understood that no attempt

to move the boat or change its position will be made

:

Is that correct?

Mr. HENNESSY.—I am not making any stipula-

tion. I will comply with the law.

The REFEREE.—In the making of this order

overruling the plea to the jurisdiction, the Referee

goes further and holds that the trustee is entitled

to the possession of the boat, and the order is that

the boat be delivered to the trustee. Under this

order of delivery, however, I will grant you a stay

of five days.

So ordered.

[Endorsed] : Filed at 4 o'clock and 15 min. P. M.,

Nov. 1, 1928. [19]
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[Title of Court and Cause.]

PETITION FOR REVIEW OF ORDER AND
PROCEEDINGS OF REFEREE.

To the Honorable, the Judges of the Southern

Division of the United States District Court,

Northern District of California:

This, the petition of Arvid Pearson and A. J.

Hennessy, respectfully shows: That in accordance

with Rule 16 of said court they specially appear

herein for the sole purpose of objecting to the

jurisdiction of said court and its Referee, as more

particularly hereinafter specified. That on the

27th day of October, 1928, A B. Kreft, Esq., Ref-

eree in Bankruptcy, made, filed and entered in

the above-entitled matter and in summary proceed-

ings before him pending, a certain order that the

boat "Saxon" be delivered by said Pearson and

Hennessy to A. W. Higgins, as Trustee in Bank-

ruptcy of said Louis Morgan and as part of the

bankrupt's estate. That said order has not been

vacated or set aside, nor complied with. That said

order is void and in excess of the jurisdiction of

said United States Court and of said referee in

the particulars specified and set forth in the plea

to the jurisdiction, interposed and filed herein by

said Pearson and Hennessy with said referee on

the 27th day of October, 1928, in said summary pro-

ceedings and in their points and authorities sup-

porting the said plea and filed in said matter on

said [20] 27th day of October, 1928, with the said
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Referee at the hearing of the petition of said Hig-

gins as such trustee and on the order to show cause

issued by said Referee and dated October 24th, 1928,

directed to said Pearson and Hennessy and on file

herein, upon the basis of which petition and order

to show cause the said order of October 27th, 1928,

for the delivery of said boat to said trustee in

bankruptcy as part of the estate of said bankrupt

was made by said referee. That neither said court

or Referee had jurisdiction to make said order

of October 27th, 1928 for said delivery of possession

of said boat to said trustee, in that : (1) No service

of said order to show cause was made on said

Pearson. (2) That the claim of said Pearson to

the boat referred to in said order of October 27th,

1928, is adverse to the trustee in bankruptcy of the

estate of said Louis Morgan and was not shown

in said proceedings before said referee to be merely

colorable or made fraudulently or without right

or in bad faith. (3) That said boat is not and

never has been part of the said estate in bank-

ruptcy of said Morgan. (4) That at the time of

the making of said order of October 27th, 1928,

the said boat was and is now in custodian legis of

the State of California, and of the Superior Court,

of said state, to wit : the Superior Court in and for

the city and county of San Francisco in an action

there pending and w^herein said Morgan, said

Pearson and said trustee in bankruptcy are parties

and have appeared as such. That said action and

the issue presented therein, involve the right of

said Pearson as solvent partner of said Morgan
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to the possession and the ownership of said boat,

as partnership property, the said action being No.

199,620 in said Superior Court, and now at issue

therein. (5) That no application was [21] ever

made by said trustee in bankruptcy to said Superior

Court for the possession of said boat. (6) That

said boat is in possession of said Pearson and in

said Gustodia legis and never has been and is not

in the possession of said Hennessy. That said

Pearson's possession of said boat is as solvent part-

ner of said Morgan, said boat being property of

the partnership of said Morgan and Pearson, said

partnership existing prior to and at the time said

Morgan filed herein his voluntary petition in bank-

ruptcy and prior to and at the time he was adjudged

a bankrupt herein by said United States District

Court. That section 5 of the Bankruptcy Law de-

prives said court and said Referee of all jurisdic-

tion over said boat in said bankruptcy proceedings

by giving said Pearson as said solvent partner the

right to the possession of said boat as against said

trustee in bankruptcy. That said Pearson has al-

ways refused and still refuses to consent to the

property of said partnership being administered

in said bankruptcy case of Louis Morgan. (7)

That said court and Referee have no jurisdiction or

authority in summary proceeding to pass upon or

determine on its merits the said adverse claim

of said Pearson to the exclusive possession of said

boat as partnership property. (8) That the Bank-

ruptcy Law denies to said court and Referee the

authority and jurisdiction to take possession of said
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boat from said Pearson as said partner. (9) That

the Bankruptcy Law denies the said trustee in

bankruptcy all right to the possession of said boat.

(10) That said Referee in overruling and in de-

ciding at variance and in conflict with and against

said plea to the jurisdiction filed with him herein

on the 27th day of October, 1928, did so in viola-

tion of law. (11) That the petition of the trus-

tee in bankruptcy, filed with said Referee herein

on the 24th day of October, 1928, and upon which

said order to show cause of that date and said

order of October 27th, 1928, [22] are based, is

insufficient in law to justify or sustain summary
proceedings before said United States District

Court or before said Referee for the possession of

said boat in the matter of the said bankruptcy of

said Morgan. (12) That neither the said petition

of said trustee nor any evidence before said Referee

shows nor tends to show, that the said claim of

said Pearson to the possession of said boat is merely

colorable and not adverse to said trustee in bank-

ruptcy. (13) That said Referee erred and decided

contrary to and in violation of law in overruling

each of the said and foregoing objections of these

petitioners. (14) That the said Referee erred and

decided contrary to and in violation of law and

exceeded his jurisdiction in making said order of

October 27th, 1928. (15) That said Referee

erred in overruling objections to evidence intro-

duced by said trustee herein. (16) That said

Referee erred and decided contrary to and in vio-

lation of law in ruling that the said plea to the ju-
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risdictioii, filed with him herein by said Pearson

and Hennessy, is insufficient in law to constitute

a bar to said summary proceedings and to said or-

der of October 27th, 1928. That to each of said

rulings of said Referee and to said order of Octo-

ber 27th, 1928, your petitioner then and there duly

accepted. That your petitioners present in sup-

port of this petition, their points and authorities

filed with said Referee on the 27th day of October,

1928, m the matter of said summary proceedings.

That heretofore, to wit: On the 19th day of

August, 1927, the said Louis Morgan and said Arvid

Pearson by instrument in writing signed, executed

and delivered by them, entered into partnership

and became copartners in said boat "Saxon" and

in the business of owning, managing and operating

said boat. That said copartnership continued in

existence [23] until dissolved by legal effect of

said adjudication in bankruptcy against said Mor-

gan individually, to wit: on the 19th day of June,

1928. That said boat was not in possession of said

Morgan at the time of his said adjudication in

bankruptcy, nor at the time of the filing of his

petition in bankruptcy, nor was said boat at any

Time in the possession of said court or said trustee

or said Referee. That ever since the said 19th day

of August, 1927, the said boat has been and is the

property and an asset of said partnership, and in

the possession of said partnership until delivered

by process of law into the custody of said Pearson

as solvent partner of said Morgan and as property

of said partnership. That said A. J. Hennessy is
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not and never has been the attorney in fact of said

Arvid Pearson and has never held and does not

hold possession of said boat for said Pearson or at

all.

WHEREFORE, the said Arvid Pearson and said

A. J. Hennessy pray that said summary proceed-

ings before said Referee and said order of said

Referee of October 27th, 1928, be by the said United

States District Court adjudged coram non judice

and in excess of the jurisdiction of said Referee

and void. That said summary proceedings and said

order of October 27th, 1928, be accordingly by the

Court vacated, set aside and annulled. That these

petitioners be granted such other, further or differ-

ence relief as may be just and in conformity with

law, together with costs.

Dated at San Francisco, California, this the 30th

day of October, 1928.

ALFRED J. HENNESSY,
Petitioner in Pro Per,

ALFRED J. HENNESSY,
Attorney for Petitioner Arvid Pearson by Special

Appearance. [24]

United States of America,

Northern District of California,

City and County of San Francisco,—ss.

A. J. Hennessy, being duly sworn, deposes and

says: That he is one of the petitioners herein; that

he has read the foregoing petition and knows the

contents thereof; that the same is true of his own

knowledge except as to the matters therein stated
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on his information or belief; that as to those mat-

ters he believes it to be true.

ALFRED J. HENNESSY.

Subscribed and sworn to before me this 30th day

of October, 1928.

[Seal] EVELYN LA FARGILL,

Notary Public in and for the City and County of

San Francisco, State of California.

CERTIFICATE OF COUNSEL.

It is hereby certified that in my judgment the

foregoing petition is well founded in law and in

fact. I do further certify that said petition is not

interposed for delay.

Dated at San Francisco this 30th day of Octo-

ber, 1928.

ALFRED J. HENNESSY,
Counsel for Petitioners. [25]

[Endorsed] : Receipt of a copy of the within pe-

tition for review of order and proceedings of

Referee is hereby admitted this 30th day of Octo-

ber, 1928.

TORREGANO & STARK,
B.

Attorney for Trustee in Bankruptcy.

Filed Oct. 30, 1928, at 11 o'clock and 40 min.

A. M. [26]
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[Title of Court and Cause.]

REFEREE'S CERTIFICATE ON PETITION
FOR REVIEW.

To the Honorable the Judges of the Southern Di-

vision of the United States District Court, for

the Northern District of California, Second

Division

:

The undersigned Referee in Bankruptcy, to

whom was referred the above-entitled matter, re-

spectfully certifies and reports:

That on October 27th, 1928, Arvid Pearson and

A. J. Hennessy, filed with the Referee a plea to the

jurisdiction of the Referee to entertain a petition

of A. W. Higgins, trustee herein, for an order re-

quiring the delivery to the trustee of a boat named
"Saxon," claimed by the trustee to be property of

the estate, said Pearson and Hennessy appearing

especially to object to the jurisdiction on the 27th

day of October, 1928. The Referee made an order

denying said plea to the jurisdiction. Said Pear-

son and Hennessy feeling aggrieved by reason of

said order, filed herein on October 30th, 1928, their

petition for review. The testimony in the proceed-

ings was reported but has not been transcribed ex-

cepting the portion containing the Referee's order,

which transcript of the Referee's order is trans-

mitted herewith. [27]

The material facts I find to be as follows:

In his schedules the bankrupt schedules "interest

in ship 'Saxon' located at Schultz's shipyard, 1138
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Evans Avenue (San Francisco) $6,000." The con-

struction of the vessel has not been completed. On

the 8th day of September, 1924, one Joseph Pulin ob-

tained a judgment against the banki^upt in the sum

of $1,700 and on the 13th day of June, 1928, he

procured a writ of execution out of the Superior

Court of San Francisco, and the Sheriff levied

upon said vessel. Louis Morgan filed his volun-

tary petition in bankruptcy on June 19th, 1928,

and an adjudication was had the same day. The

bankrupt immediately informed the Sheriff of the

adjudication in bankruptcy, whereupon the Sheriff

released the execution levied and returned the exe-

cution endorsed released. No custodian or receiver

was appointed by this Court. The trustee, A. W.
Higgins, was elected on the 25th day of Septem-

ber, 1928, and qualified on the 26th day of Sep-

tember, 1928. On the 11th day of September, 1928,

Joseph Pulin in the action in the state court filed

his affidavit praying that a writ of venditioni ex-

ponas issue out of said state court for the purpose

of requiring the sheriff to proceed with the sale on

execution. On September 27th, the trustee filed

with the Referee a petition for an order authoriz-

ing him to intervene in said state court action of

Pulin vs. Morgan, which petition was granted.

The trustee appeared in the state court proceedings

and filed a copy of the Referee's order. Mr. A. J.

Hennessy is attorney for Pulin. Following the

proceedings to require the sheriff to proceed with

the execution, to wit, on the 24th day of September,

1928, said A. J. Hennessy on behalf of said Arvid
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Pearson commenced a proceeding in said Superior

Court against Louis Morgan, the bankrupt, and

others in claim and delivery, asserting that [28]

said vessel is the partnership property of a co-

partnership composed of said Arvid Pearson and

Louis Morgan (the bankrupt). Said Pearson at

the time of the commencement of said claim and

delivery action was not vs^ithin the State of Cali-

fornia, and up to the time of the hearing before

the Referee has not been personally vrithin this

jurisdiction. The proceeding was commenced in

the name of Pearson by said A. J. Hennessy. Upon
the filing of the necessary bond at the instance of

said A. J. Hennessy, the vessel came into the pos-

session and under the control of said A. J. Hen-

nessy, acting for said Arvid Pearson. On Octo-

ber 4th, 1928, the trustee, A. W. Higgins, filed vdth

the Referee a petition to intervene in the claim and

delivery proceeding in the state court, which was

granted, and the trustee thereafter appeared in

said proceeding. Thereafter the proceedings pur-

suant to the affidavit and prayer for a writ of ven-

ditioni exponas was, at the instance of A. J. Hen-

nessy, the affiant in the affidavit praying for said

writ, dismissed by the said state court without

prejudice. No ruling has been made by the state

court in the claim and delivery proceeding. Pol-

lowing the dismissal the affidavit for said writ of

venditioni exponas and the intervention of the tinis-

tee in the claim and delivery proceeding, the trus-

tee filed a petition with the Referee for an order

against said Pearson and Hennessy to show cause,
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if any they have, why the boat "Saxon" should not

be delivered over and the possession thereof given

to A. W. Higgins, trustee herein. Upon the re-

turn day of such order to show cause, said A. J.

Hennessy as attorney for Arvid Pearson, and ap-

pearing for himself personally, entered a special

appearance and filed a plea to the Referee's juris-

diction to make the order prayed for by the trustee.

Upon the hearing [29] of such plea, the bankrupt

was sworn and examined, and testified that from

the time of the release of the levy on execution by

the sheriff in the case of Pulin vs. Morgan he was

in possession of said vessel until the possession was

taken from him in the claim and delivery action

aforesaid.

The Referee held that upon the release of the

vessel by the sheriff iii the execution proceedings in

the case of Pulin vs. Morgan the vessel at once came

into the custody of this Court and was in the cus-

tody of this Court at the time of the commence-

ment of the claim and delivery action. The plea to

the jurisdiction was overruled and an order was

made requiring said A. J. Hennessy to deliver pos-

session of said boat to the trustee.

In their petition for review Pearson and Hen-

nessy state that the "Referee in Bankruptcy, made,

filed and entered in the above-entitled matter and

in summary proceedings before him pending, a cer-

tain order that the boat 'Saxon' be delivered by

said Pearson and Hennessy to A. W. Higgins as trus-

tee in Bankruptcy of said Louis Morgan and as part
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of the bankrupt's estate. (Underscoring mine.)"

The underscored portion of the statement is not

correct. The Referee has not decided that the

boat is "part of the bankrupt's estate." On the

contrary, the Referee stated (Pg. 3 of the Tran-

script) that if it should be made to appear that the

boat is partnership property that the Bankruptcy

Court was without jurisdiction to administer upon

the boat as an asset in this state. The trustee, how-

ever, contends that the boat is not partnership prop-

erty, but is the individual property of the bankrupt,

and at page 4 of the transcript transmitted herewith

the Referee stated that his order was "without preju-

dice to your right (referring to said Pearson and

Hennessy) to set up and try [30] out the ques-

tion of partnership ownership in this Court." The

ruling of the Referee goes no further than to hold

that the boat on the release of execution came into

the possession of this Court and this Court cannot

surrender its jurisdiction to determine the owner-

ship of said property.

At the commencement of this proceeding the

status of this boat and the facts concerning the same

were not clearly developed before the Referee and

he was of the opinion that as a matter of comity

the trustee should make his appearance in the state

court upon the execution proceedings and later upon

the claim and delivery proceeding. Such appear-

ance by the trustee in the state court, however, does

not divest the Bankruptcy Court of its paramoimt

jurisdiction. The Referee upon subsequent pro-
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ceedings reached the conclusion that such para-

mount jurisdiction should be exercised. A case

decided by the U. S. Circuit Court of Appeals of the

6th Circuit on June 18th, 1928, found in American

Bankruptcy Reports, Advance Sheets, Volume 12,

No. 3, October, 1928, is directly in point. I quote

from the syllabi as follows

:

"The fact that a trustee in bankruptcy, in

deference to a state court, appears therein and

asks that a state court receiver be directed to

turn over property of bankrupt to him does

not render the decision of the state court res

judicata as to the right to the property and

thereby deprive the bankruptcy court of power

to order, in summary proceedings, the state

receiver to turn the property over to the re-

ceiver in bankruptcy."

The Referee's reasons for authorizing the trus-

tee to appear in the matter of Pulin vs. Morgan

upon the obtaining of the writ of venditioni ex-

ponas was that it was not clear to him that the

effect of such writ might not be to continue [31]

the jurisdiction of the state court over the vessel,

the state court having acquired possession of the

vessel upon Pulin 's execution. Now, it appears

that such writ has been discharged and the only

ground upon which Pearson and Hennessy claim

that the boat is in the custody of the state court

is by virtue of the claim and delivery action. This

action, however, was not commenced until Septem-

ber 24th, 1928, about three months after the com-

mencement of this bankruptcy proceeding and at
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that time the Referee finds the boat was in the

possession of the bankrupt, and therefore, within

the custody of this Court. The possession of the

bankrupt becomes the possession of the Court. See

Collier on Bankruptcy, page 783, and cases cited

therein. The rule goes further, quoting from Col-

lier, page 779.

*'The rule which gives the bankruptcy court

exclusive jurisdiction to determine claims to

property in its custody is not limited to actual

possession, but extends to constructive pos-

session as well, including property held not

only by but for the bankrupt."

See, also. Matter of Diamond's Estate, 44 A. B. R.

268 and case of Orinoco Iron Co. vs. Metzel, 36

A. B. R. 247. Quoting from the syllabi thereof

"The exclusive jurisdiction of the bank-

ruptcy court over the general administration

of the bankrupt's estate carries with it ex-

clusive authority to determine not only the

claims of creditors, but also adverse claims,

whether by way of ownership or paramount

liens." [32]

and also holding that constructive possession is

sufficient.

The claim and delivery proceeding was a proceed-

ing improperly commenced, and being commenced

after the filing of the petition in bankruptcy will

be considered of no force and effect. In the U. S.

Supreme Court case of White vs. Schloerb, 4 A.

B. R. 178, it was held:
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"Where goods so held in the custody of the

District Court have been seized upon a writ

of replevin from a state court, the District

Court sitting in bankruptcy has jurisdiction

by summary proceedings to compel the return

of the property seized."

The petition for review assigns as error the fact

that the trustee's petition for order to show cause

was not served upon Arvid Pearson. Service on

Pearson was not required. Service upon the per-

son having the custody or control of the boat alone

was necessary, and that person is Mr. A. J. Hen-

nessy. Mr. Pearson is without the jurisdiction and

the claim and delivery proceeding is a proceeding

by A. J. Hennessy in Pearson's name. The pro-

ceeding taken by Mr. Hennessy in the state court

has caused much delay and necessarily some expense

to the estate. Mr. Hennessy, immediately upon

the release of the execution, should have applied

to this court on behalf of Mr. Pearson for posses-

sion of the boat under his asserted claim that the

boat is partnership property, and therefore not sub-

ject to administration in this proceeding. The

Referee's order leaves open to him such a proceed-

ing.

Mr. Hennessy cites a number of cases upon the

point that an adverse claimant is entitled to have

his claim determined by plenary suit. This ques-

tion is not involved here, [33] as such right to

plenary suit exists only where the adverse claimant

was in possession before the bankruptcy and re-

mains in possession. The only possession on which
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it is claimed the state holds jurisdiction is a posses-

sion obtained when the boat was taken from the

bankrupt in the claim and delivery proceeding after

the commencement of the bankruptcy proceeding,

and as stated above, wrongfully taken while the

boat was in the custody of this Court.

I deem it unnecessary to comment upon the vari-

ous assignments of error which are concerned in

the main with the jurisdiction of the court over

copartnership property. Concededly the Court can-

not administer upon partnership property once it

is established that the property in the custody of

the Court is a partnership and not an individual

asset. The sole issue in the matter is—did the

vessel come into the custody of this court upon the

release by the sheriff of the execution in the case

of Pulin vs. Morgan. In my opinion, said release

placed the property in the custody of this Court

and that it was wrongfully taken therefrom in said

claim and delivery proceeding and that any person

claiming said property must apply to this Court,

which cannot surrender its exclusive jurisdiction

acquired by such custody.

Dated: November 1, 1928.

Respectfully submitted,

A. B. KREFT,
Referee in Bankruptcy. [34]

Papers transmitted:

1. Partial transcript of proceedings containing

opinion and order of Referee.

2. Plea to jurisdiction on behalf of Ai'vid Pear-

son and A. J. Hennessy.
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3. Points and authorities in support of said

plea.

4. Petition for review of order and proceedings

of Referee.

5. Praecipe accompanying petition for review.

6. Petition of trustee to intervene in action of

Pulin vs. Morgan.

7. Order to intervene in action of Pulin vs. Mor-

gan.

8. Petition of trustee to intervene in action of

Pearson vs. Morgan.

9. Order to intervene in action of Pearson vs.

Morgan.

10. Petition of trustee for order to show cause

and order to show cause, the subject of review.

[Endorsed] : Filed at 4 o'clock and 15 Min. P. M.

Nov. 1, 1928. [35]

At a stated term of the Southern Division of the

United States District Court for the Northern

District of California, held at the courtroom

thereof, in the city and county of San Fran-

cisco, on Monday, the 19th day of November,

in the year of our Lord one thousand nine

hundred and twenty-eight. Present : The Hon-
orable HAROLD LOUDERBACK, Judge.
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[Title of Cause.]

MINUTES OF COURT—NOVEMBER 19, 1928—

ORDER SUBMITTING PETITION FOR
REVIEW, ETC.

This matter came on regularly for bearing on

(1) report of Referee on petition to review, etc.;

(2) motion for order staying order of Referee; and

(3) order to show cause why A. J. Hennessy should

not be guilty of contempt. After argument by

counsel for respective parties, the Court ORDERED
said matter submitted on brief and affidavit to be

filed in 3 days. [36]

At a stated term of the Southern Division of the

United States District Court for the Northern

District of California, held at the courtroom

thereof, in the city and county of San Fran-

cisco, on Wednesday, the 9th day of January,

in the year of our Lord one thousand nine

hundred and twenty-nine. Present: The Hon-

orable HAROLD LOUDERBACK, Judge.

[Title of Cause.]

MINUTES OF COURT—JANUARY 9, 1929—

ORDER DENYING PETITION FOR
REVIEW, ETC.

The Referee's certificate on petition for review,

petition for review, and motion to adjudge in con-
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tempt, heretofore argued and submitted, being

now fully considered, IT IS ORDERED that the

Referree's report be and the same is hereby con-

firmed; the petition for review be and the same is

hereby denied; and the motion to adjudge in con-

tempt be and the same is hereby denied. [37]

[Title of Court and Cause.]

APPEAL AND ORDER ALLOWING APPEAL.

The above-named Arvid Pearson and A. J. Hen-

nessy, conceiving themselves aggrieved by the order

and decree of the Southern Division of the United

States District Court, Northern District of Cali-

fornia, made and entered on the 9th day of Janu-

ary, 1929, in the above-entitled matter of Louis

Morgan, a bankrupt, doth hereby appeal from said

order and decree to the United States Circuit Court

of Appeals for the Ninth Circuit, and pray that this

appeal be allowed, and that a transcript of the rec-

ord and proceedings and papers upon which said

order and decree were made, duly authenticated,

be sent to the said United States Circuit Court of

Appeals for the Ninth Circuit as required by law,

on said appeal. [38]

A. J. HENNESSY and

GEO D. COLLINS, Jr.,

Attorneys for Said Appellant Arvid Pearson.

A. J. HENNESSY,
Appellant in Pro Per.
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Dated at San Francisco this 12th day of Janu-

ary, 1929.

And now to wit, on January 15th, 1929, IT IS

OEDERED that the foregoing appeal be and it is

hereby allowed as prayed for, the same to operate

a supersedeas on the order and decree therein speci-

fied and on the order of the Referee in Bankruptcy

of date October 27th, 1928, in the said matter of

Louis Morgan, a bankrupt.

HAROLD LOUDERBACK,
United States District Judge.

[Endorsed]: Filed at 4 o'clock P. M., Jan. 15,

1929. [39]

[Title of Court and Cause.]

ASSIGNMENT OF ERRORS.

Afterwards, to wit, on the 15th day of January,

1929, in this same term, to wit, the October Term,

1928, of the United States Circuit Court of Ap-

peals for the Ninth Circuit, and before the Honor-

able Judges of the said United States Circuit Court

of Appeals, come Arvid Pearson and A. J. Hen-

nessy, the appellants in the above-entitled matter

of Louis Morgan, bankrupt, and in the above-en-

titled cause, and say there is manifest error in the

record and proceedings in said matter and cause,

and respecting the order and decree of the said

United States District Court, Southern Division,

Northern District of California, to wit, the order

and decree of date January 9th, 1929, made and
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entered in said matter of Louis Morgan, a bank-

rupt, and in the following jjarticulars, viz.: [40]

I.

That the said Southern Division of the United

States District Court in and for the Northern Dis-

trict of California, erred in its order, decision and

decree of January 9tli, 1929, in the said matter of

Louis Morgan, a bankrupt, in denying the petition

of said appellants as petitioners for a review and

annullment of the order of the Referee in bank-

ruptcy of said Morgan, and of date October 27th,

1928, to wit, the order requiring appellants to de-

liver possession of the boat "Saxon" to the trus-

tee in bankruptcy of said bankrupt.

II.

That the said United States District Court erred

in its order, decision and decree of January 9th,

1929, in the said matter of Louis Morgan, a bank-

rupt, in confirming and approving the report, cer-

tificate and said order of the Referee in bankruptcy

of said bankrupt, to wit, said order of October 27th,

1928.

III.

That the said United States District Court erred

in its order, decision and decree of January 9th,

1929, in confirming, affirming and approving the

order of the Referee in bankruptcy in the said mat-

ter of Louis Morgan, a bankrupt, to wit, the order

of said Referee of October 27th, 1928, requiring

appellants to deliver possession of the boat

*' Saxon" to the trustee in bankruptcy of said bank-

rupt.
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IV.

That the said United States District Court erred

in its ruling and decision adverse to the plea of

appellants to the jurisdiction of the Referee in

bankruptcy of Louis Morgan, a bankrupt, in the

matter of the said order of said Referee of Octo-

ber 27th, 1928, and the proceedings on which the

said order is based, to wit, the order of said Referee

[41] directing appellants to deliver possession of

the boat "Saxon" to the trustee in bankruptcy of

said bankrupt.

V.

That the said United States District Court erred

in its ruling and decision adverse to the plea of ap-

pellants to the jurisdiction of the said court and its

Referee in bankruptcy of the said Louis Morgan,

a bankrupt, to order said appellants to deliver pos-

session of said boat "Saxon" to the trustee in

bankruptcy of said bankrupt.

VI.

That the said United States District Court erred

in its ruling and decision that said court and its

Referee have competent jurisdiction to order in

summary proceedings, that appellants deliver pos-

session of the boat "Saxon" to the trustee in bank-

ruptcy of said Louis Morgan, a bankrupt.

VII.

That the said United States District Court erred

in its decision and ruling that the said order of the

Referee in bankruptcy of said Louis Morgan, of

October 27th, 1928, requiring in summary?- proceed-
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iii^s, that appellants deliver possession of the boat

"Saxon" to the trustee in bankruptcy of said bank-

rupt, is valid and that it is not void for want of

authority and for want of jurisdiction to make said

order.

VIII.

That the said United States District Court erred

in its decision, ruling, order and decree requiring

appellants to deliver possession of the boat

"Saxon" to the trustee in bankruptcy of said Louis

Morgan, a bankrupt.

IX.

That the said United States District Court erred

in its decision overruling the objection of appel-

lants as petitioners, to the jurisdiction of said court

and its Referee in bankruptcy [42] of said Louis

Morgan, a bankrupt, to require and order appel-

lants to deliver possession of said boat "Saxon"

to the trustee in bankruptcy of said bankrupt.

X.

That the said United States District Court erred

in its decision denying the petition of appellants

for an order and decree quashing and annulling the

order of said Referee in bankruptcy of said Louis

Morgan, a bankrupt, requiring appellants to de-

liver possession of the boat "Saxon" to the trus-

tee in bankruptcy of said bankrupt, there being no

answer tiled to said petition by the said trustee in

bankruptcy.

XL
Whereas by the law of the land pertaining to the



vs. A. W. Higgins. 45

matter, the said petition of api)ellants to the said

United States District Court for the review and

annullment of said order of said Referee in bank-

rui3tcy, to wit, said order of October 27th, 1928, re-

quiring appellants to deliver the possession of the

boat "Saxon" to said trustee in bankruptcy of

Louis Morgan, a bankrupt, should have been

granted by the Court and not denied.

XII.

Wherefore the said appellants Arvid Pearson

and A. J. Hennessy pray that the said order and

decree of the said United States District Court, of

date January 9th, 1929, denying said petition of

appellants for the review and anuUment of said

order of said Referee, of date October 27th, 1928,

and the said order and decree of said United States

District Court, confirming, approving and sustain-

ing said order of said Referee, together with the

said order of said Referee, he reversed by the said

United States Circuit Court of Appeals for the

Ninth Circuit, upon the appeal herein from said

orders and decree, and that the appellants be

granted [43] such other and further relief as

may be just and in conformity with law.

Dated this 15th day of January, 1929.

A. J. HENNESSY, and

GEO. D. COLLINS, Jr.,

Attorneys for Appellant Arvid Pearson.

A. J. HENNESSY,
Appellant in Pro Per.

[Endorsed]: Filed at 4 o'clock P. M., Jan. 15,

1929. [44]
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BOND ON APPEAL.

KNOW ALL MEN BY THESE PRESENTS:

That we, Arvid Pearson and A. J. Hennessy, as

principals and Virgil J. Garibaldi and Vera M.

Huffman, as sureties, are held and firmly bound

unto A. W. Higgins as trustee in bankruptcy of

Louis Morgan, a bankrujDt in the full and just sum

of two hundred and fifty dollars, to be paid to the

said A. W. Higgins as said trustee in bankruptcy,

his certain attorney, executors, administrators or

assigns; to which payment, well and truly to be

made, we bind ourselves, our heirs, executors, and

administrators, jointly and severally, by these pres-

ents.

Sealed with our seals and dated this 12th day of

January, in the year of our Lord one thousand nine

hundred and twenty-nine.

WHEREAS, lately at a District Court of the

United States for the Northern District of Califor-

nia, Southern Division, in a suit depending in said

court between the said Arvid Pearson and A. J.

Hennessy as petitioners and the said A. W. Hig-

gins as respondent a decree was rendered against

the said petitioners, and the said Arvid Pearson

and A. J. Hennessy, having obtained from said

court an allowance of an appeal to reverse the said

decree in the aforesaid suit, and a citation directed

to the said A. W. Higgins as said trustee in bank-

ruptcy of said Louis Morgan, a bankrupt, citing

and admonishing him to be and appear at a United

States Circuit Court of Appeals for the Ninth Cir-
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cult, to be holden at San Francisco, in the State of

California, thirty days from this 12th day of Janu-

ary, 1929. [45]

Now, the condition of the above obligation is such,

that if the said Arvid Pearson and A. J. Hennessy

shall prosecute the said appeal to effect, and answer

all damages and costs if they fail to make their plea

good, then the above obligation to be void; else to

remain in full force and virtue.

This recognizance shall be deemed and construed

to contain the "express agreement" for summary

judgment, and execution thereon, mentioned in

Rule 34 of the District Court.

ARVID PEARSON (Seal)

A. J. HENNESSY. (Seal)

VIRGIL GARIBALDI. (Seal)

VERA M. HUFFMAN. (Seal)

Acknowledged before me the day and year first

above written.

[Seal] HELEN CLARKE,
Notary Public in and for the City and County of

San Francisco.

United States of America,

Northern District of California,—ss.

Virgil J. Garibaldi and Vera Huffman being duly

sworn, each for himself, deposes and says, that he

is a householder in said District, and is worth the

sum of two hundred and fifty dollars, exclusive of

property exempt from execution, and over and

above all debts and liabilities.

VIRGIL J. GARIBALDI.
VERA M. HUFFMAN.
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Subscribed and sworn to before me, this 12th

day of January, A. D. 1929.

[Seal] HELEN CLARKE,

Notary Public in and for the City and County of

San Francisco, State of California.

[Endorsed]: Filed at 4 o'clock P. M., Jan. 15,

1929.

Form of bond and sufficiency of sureties approved

this January 15th, 1929.

HAROLD LOUDERBACK,
Judge. [46]

CERTIFICATE OF CLERK U. S. DISTRICT
COURT TO TRANSCRIPT ON APPEAL.

I, Walter B. Maling, Clerk of the United States

District Court, for the Northern District of Cali-

fornia, do hereby certify that the foregoing 46 pages

numbered from 1 to 46, inclusive, contain a full,

true and correct transcript of the records and pro-

ceedings in the Matter of Louis Morgan, in Bank-

ruptcy, No. 17,170, as the same now remain on file

and of record in this office; said transcript having

been prepared in accordance with the praecipe for

transcript (copy of which is embodied herein), ex-

cepting items four and seven thereof—the original

documents not being on file in this office.

I further certify that the cost for preparing and

certifying the foregoing transcript on appeal is the

sum of nineteen dollars and fifty-five cents ($19.55)
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and that the same has been paid to me by the attor-

neys for the appellants herein.

Annexed hereto is the original citation on appeal.

IN WITNESS WHEREOF, I have hereunto set

my hand and affixed the seal of said District Court,

this 18th day of March, A. D. 1929.

[Seal] WALTER B. MALING,
Clerk.

By C. M. Taylor,

Deputy Clerk. [47]

CITATION ON APPEAL.

United States of America,—ss.

The President of the United States, to A. W.
Higgins as Trustee in Bankruptcy of Louis

Morgan, a Bankrupt, GREETING

:

You are hereby cited and admonished to be and

appear at a United States Circuit Court of Appeals

for the Ninth Circuit, to be holden at the city of

San Francisco, in the State of California, within

thirty days from the date hereof, pursuant to an

order allowing an appeal, of record in the Clerk's

office of the United States District Court for the

Southern Division of the Northern District of Cali-

fornia, wherein Arvid Pearson and A. J. Hennessy,

are appellants, and you are appellee, to show cause,

if any there be, why the decree rendered against

the said appellants, as in the said order allowing

appeal mentioned, should not be corrected, and why
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speedy justice should not be done to the parties

in that behalf.

WITNESS, the Honorable HAROLD LOUDER-
BACK, United States District Judge for the South-

ern Division of the United States District Court,

Northern District of California, this 15th day of

January, A. D. 1929.

HAROLD LOUDERBACK,
United States District Judge.

United States of America,—ss.

On this 16th day of January, in the year of our

Lord one thousand nine hundred and twenty-nine,

personally appeared before me, Peter Wedvig,

the subscriber, and makes oath that he delivered

a true copy of the v^ithin citation to A. W. Hig-

gins, as trustee in bankruptcy of Louis Morgan,

a bankrupt, said Higgins being the appellee and

the person named in the within citation, as such

appellee.

Subscribed and sworn to before me at San Fran-

cisco, this 16th day of January, A. D. 1929.

PETER WEDVIG.

Subscribed and sworn to before me this 16th day
of January, 1929.

[Seal] MARK E. LEVY,
Notary Public in and for the City and County of

San Francisco, State of California.

[Endorsed]: Citation on Appeal. Filed at 3

o'clock and 40 min. P. M. Jan. 16, 1929. [48]
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[Endorsed] : No. 5736. United States Circuit

Court of Appeals for the Ninth Circuit. Arvid

Pearson and A. J. Hennessy, Appellants, vs. A. W.
Higgins, as Trustee in Bankruptcy of Louis Mor-

gan, a Bankrupt, Appellee. Transcript of Record.

Upon Appeal from the United States District Court

for the Northern District of California, Southern

Division.

Filed March 18, 1929.

PAUL P. O'BRIEN,
Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.

In the United States Circuit Court of Appeals, for

the Ninth Circuit.

No. 5736.

In the Matter of LOUIS MORGAN, Bankrupt.

ARVID PEARSON and A. J. HENNESSY,
Appellants,

vs.

A. W. HIGGINS, as Trustee in Bankruptcy of

LOUIS MORGAN, a Bankrupt,

Appellee.

SUPERSEDEAS BOND.

WHEREAS on the 25th day of February, 1929,

the said United States Circuit Court of Appeals

for the Ninth Circuit made and entered in the

above-entitled cause an order that the appellants
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therein "execute a supersedeas bond in the sum

of two thousand dollars." NOW THEREFORE,
we, the said appellants Arvid Pearson and A. J.

Hennessy, as principals and Lucius L. Solomons

and V. J. Garibaldi, of the city and county of San

Francisco, State of California, as sureties, are held

and firmly bound unto the above-named A. W.
Higgins, appellee, as trustee in bankruptcy of Louis

Morgan, a bankrupt, in the penal sum of two thou-

sand dollars to be paid said appellee, for the pay-

ment of w^hich well and truly to be made, we bind

ourselves, and each of us, our and each of our heirs,

executors and administrators jointly and severally

firmly by these presents.

Sealed with our seals and dated the 12th day of

March, A. D. 1929.

The condition of this obligation is such, that if

the above-named appellants shall prosecute their

appeal herein to effect and answer all damages

and costs if they fail to make said appeal good,

then this obligation shall be void, otherwise the

same shall be and remain in full force and virtue.

ARVID PEARSON.
A. J. HENNESSY.
LUCIUS L. SOLOMONS.
V. J. GARIBALDI.

United States of America,

Northern District of California,

City and County of San Francisco,—ss.

Lucius L. Solomons and V. J. Garibaldi, being

duly sworn, each for himself, deposes and says that
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he is a resident of the city and county of San Fran-

cisco and a householder therein, and has subscribed

his name to the foregoing bond as one of the sure-

ties thereon; that he is worth the sum of two thou-

sand dollars over and above all his debts and liabili-

ties exclusive of property exempt from execution.

V. J. GARIBALDI.
LUCIUS L. SOLOMONS.

Subscribed and sworn to before me this 12th day

of March, 1929.

[Seal] EVELYN LA FARGILL,
Notary Public in and for the City and County of

San Francisco, State of California.

The foregoing supersedeas bond is hereby ap-

proved this 14th day of March, 1929.

FRANK H. RUDKIN,
United States Circuit Judge.

[Endorsed]: Filed Mar. 14, 1929. Paul P.

O'Brien, Clerk.
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ruptcy of Louis Morgan (a bank-

rupt),
Appellee.

BRIEF FOR APPELLANTS.

STATEMENT OF CASE.

This is an appeal from an order and decree of tbe

Southern Division of the United States District Court,

Northern District of California, Honorable Harold

Louderback, Jud^e, confirming the report of a referee

in bankruptcy of one Louis Morgan, a bankrupt, and

denying a petition for review of the order of the said

referee made in mimmary proceedings instituted by

the appellee as trustee of the bankrupt, said order

directing appellants to deliver possession of the boat

''Saxon" to him as such trustee, and this despite their

bona fide and very substantial claim of title to the

boat, adverse to the bankrupt and the trustee, and



despite the I'aet that the Ijoat is in custodia leg is of

the Superior (-ourt of the State of California, in and

for the City and County of San Francisco, and despite

the fact tliat it was established l)efoi*e the referee,

without conflict of evidence and before the Ignited

States District Court, without conflict of evidence,

that the boat is partnership property of the bankrupt

and appellant Pearson, and as such expressly excluded

from the bankruptcy proceedings by the concluding

clause in Section 5 of the Bankruptcy Act of 1898, the

partnership not being involved in nor a party to the

bankruptcy proceedings and never as a partnership,

having l)een adjudged bankrupt, ])ut tlie petition in

bankruptcy and the adjudication in bankru]^tcy being

restricted to Morgan individually and not extending

to or including the partnership (R. 9, 11, 12, 13, 14,

15, 21 to 27, 30), and the appellant, the copartner

Pearson, never having consented that any of the part-

nership property be administered in the bankruptcy

Court. (R. 15.)

The summary proceedings before the referee were

instituted by the appellee as trustee in bankruptcy of

Morgan, by petition on October 24, 1928 (R. 2), set-

ting forth the custodia legis of the l^oat by the state

Court, oit the adverse claim of Pearson, hut not alleg-

ing his claim to he merely colorable, and alleging the

filing of Morgan's voluntary'' petition in bankruptcy

oil June 19, 1928, aud tlie adjudication upon it the

same day. There is no averment nor contention that

application was made by the trustee to the state Court

for iX)ssession of the boat and the fact is that no such

application was ever presented. This also is conclu-



wive against the trustee's petit io]i, as held in Carliiig

V. Seymour Lumher Co., 113 F. 485, 491. In the Kum-

mary proceedinfis an order was issued to the appellant

Pearson and liis attorney the appellant Heiniessy, by

the referee, requiring them to show cause why they

"should not immediately turn over and deliver to the

said A. W. Higgins, trustee herein, the possession of

the boat 'Saxon'." (R. 6.) To these pror-eedings be-

fore the referee the appellants Pearson and Hennessy

interposed and filed their sworn plea to the jurisdic-

tion (R. 7), stating therein that they specially ajj-

peared for the purpose of making the plea, that the

order to show^ cause had not been served on Pearson,

that he was absent from the State of Califoinia, that

the boat was in custodia legis of the state Court, that

it never had been in the custody or possession of Hen-

nessy, that the trustee was a party to the action in

the state Court and was there litigating on its merits

the alleged claim to the boat as made by him in his

capacity of such trustee, that he had submitted himself

as trustee to the jurisdiction of the state Court, that he

never applied to the state Court for possession of the

boat, that the boat is partnership property and as

such not sul)ject to the jurisdiction of the United

States District Court or its referee in the bankruptcy

proceedings of IMorgan, that appellant Pearson is not

insolvent and has never been adjudged bankrupt, that

the partnership has never been adjudged bankrupt,

that under the concluding clause in Section 5 of the

Bankruptcy Act of 1898, the appellant Pearson, as a

copartner of Morgan is entitled to the possession of

the boat as against the trustee in bankruptcy, and



that Pearson has not coiisiMiltHl ami ilocs nol consent

to tlie l)ont Ix'ini;- adniinisteri'd in ihc hnnki-nptcy

proceed iniis. There teas no (disirer filed to tJie plea

and thcri't'ore as held l>y all tlu' antlioi-itics on the

})oint, some of them hereinat'ter citeil, its averments

are to be taken as trne. The referee overruU'd the

jdea (R. 21) and ordered appeUants to deliver the

boat to the appeUee as trustee in bankruptey. Thei'e-

iipon and within three days after the order was made

(R. 2"J, 28, 29). the a]>pellants proeeedin"' under RuU^ 9

oi the ruh\s in l)anki-ui)tcy of tlie District Court and

Cieneral Oi'der XXVI 1 o\ the o'eneral orders in bank-

ruptcy, tihMl in the District Court, their sieorn ]X'ti-

tion foi' review of the order and proceedings of the

referee and in the petition set forth the facts rehitive

to the ph^a to the jurisdiction and the proceedings

thereon; also alleged the referee's said order, and

that the boat in partnership property, and in eiu^todia

legis of the state Court, and that there existed no

jurisdiction in the bankruptcy ])roi-eedings, foi* the

following enumerated reasons, to wit : ( 1 ) that no

st'rvice of the referee's order to show cause had i)een

made on Peai-son. (2) That IVarson's claim to the

boat is adverse to the trustee in bankruptcy and was

not alleged nor shown to be merely colorable or with-

out light, in the sununary proceedings before the

referee. {?>) That the boat is partnership proi)erty

and therefore not subject to the jurisdiction in bank-

ruptcy of ^lorgan individually. (4) That the boat is

not in tln^ custody or ]M->ssession of ap]iell.-ints, but is

in eiistodiii hnis of the state Coui-t. (.1) That no ap-

plieation was ever made to the state Court by the



h'listec, fov possession of tlie ))oal. ((>) That Section T)

of the Bankruptcy Act of 1898 denies to the United

States District Court and its referee, all jurisdiction

over tl](" boat, it 1)eing partnership property. (7) That

the said United States District Court ^^^^(\ its referee

have Fio jurisdiction or authority in summary pro-

ceekliucjs to pass upon or determine on its merits the

said adverse claim of Pearson to the excliisive posses-

sion of the boat as partnership propei'tv. (8) 'That

the bankruptcy statute denies said Court and its

referee the authority and jurisdiction to take posses-

sion of the boat from Pearson as said copartner of

Morgan. (9) That the statute denies the trustee all

right to the possession of the boat. (10) That the

trustee's petition to the referee for possession of the

boat is insufficient in law to justify or sustain sum-

mary proceedings before the District Court or its

referee for possession of the boat. (11) That neither

the trustee's petition or the evidence before the referee

shows or tends to show" that the claim of Pearson to

the boat is merely colorable and not adverse. (12)

That ever since the 19th day of August, 1927, the

boat has been and is the property and an asset of the

partnership of appellant Pearson and the bankrupt

Morgan and in the possession of the partnership until

delivered l^y process of law pendente lite, into the cus-

tody of Pearson as solvent partner of Morgan and as

property of the partnership. It is also averred in the

sworn petition for review that appellant Hennessy is

not and never has been attorney in fact of Pearson

and has never held and does not hold possession of the

boat. Xo ansn-er teas ever fled to tlie sworn petition



for revii'ir (R. 1, 2, 4S), and thei'd'orc its averments

are to be taken as trne, as held by the authorities

Jiereinafter cited on tiie point.

The questions presented l)y appellants in support of

their appeal are sufficiently indicated in the foregoing

statement of the case. Tlie referee expressly states

that lie makes no ruliufi as to whether the boat is part-

vershij) properf if or not aud expressljj concedes ilmt if

if is partnership properti/, lie has no jurisdiction lo

make the order (R. 18, 19. 20, 82, 83, 37); he bases

his decision and order entirely upon the plainly erro-

neous and untenable ground that when tlie boat was

released from levy by the sherifl' upon execution

issuing out of the state Court in the case of Pidin v.

Morgan, it at once ipso facto came Avithin the custody

and possession of the bankruptcy Court by operation

of law (R. 30, 32, 33, 34, 35, 37), although at the time

Morgan filed his petition in bankruptcy and at the

time he was adjudged a l)ankrupt, he did not have

possession or custody or control of the boat, but it

was then and thereafter in custodia legis, having been

prior to the filing of Morgan's petition in bankruptcy,

levied upon and seized by the sheriff upon said execu-

tion. (R. 30, 32, 34.)

li.

SPECIFICATION OF ERRORS.

1. The referee and the District Court erred in

overruling the plea to the jurisdiction.



2. The rei'ercc aiul the District Court erred in

ordering api)ellaiits to deliver possession of the boat

"Saxoii" to the trustee in bankruptey,

3. 'The referee and the District Court (Mred in

ruling and deciding that they had competent jurisdic-

tion in l)ankruptcy to make said oi'der requiring ap-

pellants to deliver possession of said boat "Saxon"

to the trustee in bankruptcy.

4. The referee and District (^ourt erred in niling

and deciding that in summary proceedings they had

competent jurisdiction to make said order requiring

appellants to deliver possession of said boat to the

trustee in bankruptcy.

5. The referee and the District Court erred in

ruling aud deciding that said boat came into the cus-

tody and possession of the bankru])tcy Court subse-

quent to the adjudication in bankruy)tc_y as to the

bankrupt Louis Morgan and as against the appellants.

6. That the said order of the said District Court

and its referee requiring appellants to deliver posses-

sion of said boat "Saxon" to the trustee in bank-

ruptcy of said Morgan, is void for want of jurisdic-

tion over the appellant Pearson, he never having been

served with the order to show cause, and also void

for want of jurisdiction over the subject matter, tlu^

boat being partnership property, and not the indi-

vidual property in severalty of the bankrupt Morgan,

and not being in his custody, control or possession at

the time of the adjudication in linnkruptcv nor at the

time he filed his petition in bankruptcy.



7. Tbnt the Disti'ict Coui't en-cd in coiidi'iniiig the

report of tlic ii'(\'rcH'.

S. 'I'hat the Disti'ict Coml cvwd in (U'ii\'iiii>- the

petition for review filed therein l)v appellants and in

refusing to reverse, annul and set aside said order of

the referee requiring- appellants to dcliv^er possession

of said boat to the trustee in bankru])tcy.

9. That said order of tlie referee and of the Dis-

trict Court made in summary proceedings and requir-

ing appellants to deliver possession of said boat to

the trustee in banlcruptcy, operates to dcprix-e said

appellant Pearson of his property without due process

of law and is therefore in violation of the Fifth

Amendment of the Constitution of the United States.

10. That the said order of the referee and of the

District Court requiring appellants to deliver pos-

session of said boat to the trustee in bankruptcy, is

in violation of the concluding clause in Section 5 of

the Bankruptcy Act of 1898, excluding partnership

property from the jurisdiction of the bankruptcy

Court where the petition and adjudication relate only

to one of the partners individually, and do not extend

to nor include the partnership, and there is no consent

by the solvent partner to have any of the partnership

property administered in the bankruptcy proceedings.

These specifications of error are sustained by the

assignments in the record. (Tv. 41 to 45.)



III.

BRIEF OF ARGUMENT.

1. VALID APPEAL.

The ease is properly appealed to the United States

Circuit Court of Appeals, under Section 24a of the

Bankruptcy Act as amended May 28, 1926. (44 Stat.

662.)

Taylor v. Yoss, 271 U. S. 180, 181, 183; 46 S. C.

Rep. 461, 463, 464, 465

;

Harrison v. (^lamberlin, 271 U. S. 191, 193;

Gibbons v. Goldsmith, 222 F. 826, 828;

Clark V. Huckaby, 28 F. (2d) 154, 156, 157.

2. NO JURISDICTION TO MAKE ORDER FOR DELIVERY
OF BOAT TO TRUSTEE.

That the boat "Saxon" is pari iiersJu'p propertij of

the bankrupt Morgan and the appellant Pearson, is

distinctly alleged in the sworn plea to the jurisdiction

and in the sivorn petition for review (R. 8, 14, 15,

23, 24, 26), and not controverted by answer. This in

law requires the Court to consider the boat, partner-

ship property, in these ]n*oceedings.

Matter of Benson & Kinsler, 25 F. (2d) 756;

Matter of Western Rope & Mfg. Co., 29S F.

926

;

Matter of Goldstein, 216 F. 887, 888;

Matter of Blum, 202 F. 883;

Matter of Farmers & M. Bank, 190 F. 726, 728;

Cooney v. Collins, 176 F. 189, 192, 193;

Matter of Kane, 131 F. 886. 387;
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Remiiigton on Bankruptcy (3d Ed.) See. 2-13G

at pa.^es oS6, 587; Sec. 2438 at i)ao-e 582;

Sec. 2439 at page 588 ; Sec. 2-140 at page 589.

Also Sections 3655 and 3(ir)7.

This ))cini;' the well settled law on (he ])oint and it

bein.o- therefore established by tlie lecoi'd tliat the

boat is partnership pro]ierty, it results that the Dis-

trict Court and its referee had no Jurisdiction over it

in the bankruptcy proceedings as based on the volun-

tary petition in bankruptcy, of Morgan individually.

This is clearly the legal eifect of the concluding clause

in section 5 of the Bankniptcy Act of 1898, denying

and excluding the jurisdiction. The law is so stated in:

In re Mercur, 122 F. 384, 387, 388;

In re Bertenshaw, 157 F. 363, 367, to 373;

Meek v. Centre County Banking Co., 268 U. S.

426, 431, 432, 433, 434; 45 S. C. Rep. 560,

562, 563;

Williams v. Lane, 158 Cal. 39, 43, 44, 45;

4 Cal. Jur., Sec. 20, p. 69;

7 Corpus Jur. 132;

Collier on Bankruptcy, (13th Ed.) 233, 236;

Remington on Bankruptcy, (3d Ed.) Sees. 2906,

2909, 2910.

Therefore as the District Court and its referee had

no jurisdiction over the boat "Saxon," it being part-

nersliip property, the (U-der requiring appellants to

delivei' possession of the boat to Morgan's trustee in

bankruptcy, is clearly void, and the decision and

decree of the District Court refusing to annul and

quash it on the petition for review is clearly reversible

error.
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3. CUSTODIA LEGIS OF STATE COURT.

In the next X)laee, tli(,' state Couit having- (H)ni])etent

jurisdiction in the chiini and delivery action there

pendin*;', to determine the right to the possession of

the l)()at as to all the parties in the litigation, includ-

ing the trustee in hankruptey of Morgan, and the

boat being in custodia leg is, the bankruptcy Court had

no jurisdiction for this reason also, to order that the

appellants deliver possession of the boat to the trustee,

or in any other respect interfere with or disturb

the state Court's custody of it. The record shows

clearly that the boat is in custodia Icgis of the state

Court. (R. 2, 3, 7 to 14, 23, 24, 30, 31.) The record

also shows that on the 19th day of June, 1928, Morgan

filed his voluntary petition in bankruptcy, and that

on the basis of it, he was adjudged bankrupt the same

day. (R. 3, 30.) Six days previously to the filing of

the petition and the making of the adjudication in

bankruptcy, the state Court by its officer, the sheriff

of the City and County of San Francisco acquired

custody and possession of the boat, upon a le\^ of a

writ of execution issued out of and by the Court on a

judginent rendered and entered therein in the action

there pending and entitled "Joseph Pulin, plaintiff

V. Louis Morgan, defendant." (R. 30.) Therefore

the boat never treat i)ito the custdely actual or con-

structire of the hanln'uptcy Court, it not being in the

custody, possession or control of the bankrupt when

he filed his petition, nor when he was adjudged bank-

rupt.

Liberty Nat. Bank v. Bear, 265 U. S. 365, 368

to 371 ; 44 S. C. Rep. 499, 500, 501

;
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Taubol V. Fox, 2G4 IT. S. 42(), 430 to 4:^>4, 438;

44 S. C. Rep. 396, 398, 399, 401.

The vefcree expressly concedes that when Moi-gan's

petition in bankruptcy was filed and when lie was

adjiidi^ed a bankrupt, the boat was in i)ossession of

the state Coni-t. (H. 34.)

It is true that subsequently to the adjudication in

bankruptcy the sheriff' released the levy, ostensibly

because of it, but he had no right to do so and acted

ill excess of his authority. Howevc]- th(» fact remains

that as the boat did not go into the custody or pos-

session, either actual or constructive, of the bank-

ruptcy Court at the time of the hling of Morgan's

petition, nor at the time of the adjudication; if not

heiri(/ then in the possession or custody of tlie bank-

rupt, it never went into the Court's custody or pos-

session b\' virtue of the bankruptcy jurisdiction, how-

ever much the trustee might have the right thereafter

to bring plenary suit in the state Court to recover it

as being property of the bankrupt, and thereby if suc-

cessful bring it into his custody as trustee for admin-

istration in the bankruptcy proceedings. For would it

be legally possible for the boat to go into the custody

of the bankruptcy Court, it being partnership prop-

ertv.

4. SUMMARY PROCEEDINGS VOID.

Clearly there could be no valid siDninar// j)]'oceed'

incjs before the referee in bankruptcy to get posses-

sion of the boat as against the adverse claim of

Pearson that it was partnership property and as such
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not subject to the bankruptcy jurisdiction restricted

as it is, to Morgan individually. A plenary suit by

the trustee and brought by him in the state Court,

would be necessary to get possession of the boat.

(Bankruptcy Act, Sec. 23.) This is the well settled

law on the i)()int :

Harrison v. Chamberlin, 271 U. 8. 191, 193;

Taubel v. Fox, 264 U. S. 426, 430 to 434, 438;

44 S. C. Rep. 396, 398, 399, 401;

Babbitt V. Butcher, 216 U. S. 102, 105, 113;

Bardes v. Hawarden Bank, 178 U. S. 524, 532,

537, 538;

Mitchell V. McClure, 178 U. S. 539;

Louisville Trust Co. v. Cominger, 184 U. S. 18;

Jaquith V. Rowley, 188 V. S. 620;

First Nat. Bank v. Chicago T. & T. Co., 198 IT.

S., 280, 289;

Galbraith v. Vallely, 256 U. S. 46, 49, 50;

May V. Henderson, 268 U. S. Ill, 115;

Eyster v. Gaff, 91 U. S. 525, 526;

In re Berland, 8 F. (2d) 724;

Redmon v. Vitt, 9 F. (2d) 36, 37;

Matter of Kumey, 289 F. 242, 244;

Coi)elnii(l V. Martin, 182 F. 805;

In re Bertenshaw, 157 F. 363, 367 to 373;

In re Wells, 114 F. 222;

Tennyson v. Beggs, 176 Cal. 255, 258;

Fidelity S. & L. Assn. v. Citizen's T. & S. Bank,

186 Cal. 689, 692, 696;

4 Cal. Jur., Sec. 20, p. 69;

Spears v. Frenchton & B. R. Co., 213 F. 784,

786;
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Slion V. Lewis, 1>()() h\ S77:

111 \v r>ainl, IK) V. 7(i5;

In IV N. Y. Cixv Wheel Wks., 132 F. 203;

(^ooney v. Collins, 176 F. 189, 192, 193.

Nor is it alle,^e(l in the jjetition of the trustee (R.

2, 3, 4), nor decided l),y the referee, that appellant

Pearson's adverse claim respecting the boat being-

partnership property, is merely colorable; and there-

fore the law requires that the claim be held real, sub-

stantial, J>(}ii(t fide and not simply colorable.

Matter of Scherber, 131 F. 121;

Spears v. Frenchton & B. R. Co., 213 F. 784,

786;

Remington on Bankruptcy, (3d Ed.), Sec. 2438,

at pages 582, 585.

Being such, there can be no valid summary proceed-

ings respecting it, as held by the many authorities

above cited.

Say the Supreme Court:

"It is w^ell settled that property or money held
adversely to the bankrupt can only be recovered
in a plenary suit and not b.y a summary proceed-
ing in a bankruptcy court."

May V. Henderson, 268 U. S. Ill, 115; 45 S. C.

Rep. 456,458;

Harrison v. Chamberlin, 271 U. S. 191, 193.

It results that the summary proceedings before the

referee, and his order requiring appellants to deliver

possession of the boat to the trustee, are void for want

of jurisdiction. The plainly erroneous view of the

referee as stated at page 36 of the record that the
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"riglit to plenary suit exists only where the adverse

claimant was in possession before the bankrnptey and

remains in possession," is conclusively answered and

refuted by the authorities above cited, holding that if

his possession, no matter when acquired, is based upon

a bona fide, real and snhsfantial and ,iot merely color-

able claim of right, adversely to tlie banknipt, he, the

claimant, cannot be dispossessed in summary proceed-

ings, if at the time of the tiling of the petition in

bankruptcy and at the time of the adjudication, the

property was not in the possession of the bankrupt

and therefore not in the constructive custody of the

bankruptcy C^ourt, or if as in the instant case, the

property as partnership property could not be in the

constructive custody of the Court. Nor is all property

in the bankrupt's possession at the time of the filing

of his petition in bankruptcy, subject to the jurisdic-

tion of the bankruptcy Court, irrespective of whether

the property belongs to and is owned by the banknipt

or not. The jurisdiction is statutory and special and

restricted to the property of the bankrupt and extends

no farther.

The question of title as against the bankrupt

must be determined by the state Court in a plenary

suit by the trustee, if the property is in the possession

of an adverse claimant who asserts a legal right to it,

not merely c()loi'al)le, ])iit one that is real and substan-

tial and bona fide, especially in a case where the prop-

erty has never come into possession, actual or con-

structive, of the bankruptcy Court. It could not come

into such possession of the Court if it was not in the

bankrupt's ]iossession at the time he filed his ]ietition.
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nor nt tlic time lio was adjudged l)aiiki'iii)l, bui was

then ill ciistod'ia Icfjis oi' the Stato Coui-t, on levy of its

writ of ('X('('iiti(Hi. { Liberty Nat. Ban!,' r. BeMV, 265

U. S. )]65, P)G8 to 371), nor if it is i)artnershi]) prop-

erty. It wonld make no difference that aftcnrarrJs the

bankrupt obtained possession of the ))roperty. If he

did his possession wonld oidy be that of a copartner.

This would not give the bankruptcy (V)nrt a con-

structive possession of the partnership property, and

therein lies the fallacv of the contention of the referee

(K. 37), that on release of the boat by the sheriff at a

time subsequent to the adjudication in bankruptcy,

the property at once went into the constructive custody

of the bankruptcy Court, by operation of law\ It did

not and could not, as it was not in the bankrupt's

possession when he filed his petition for the adjudi-

cation nor when the adjudication was made. Nor is it

possihle to perceive how partnership property the

statute plainly says is not subject to the bamkruptcy

Court's junsdicfion, can go into its custody by virtue

of that jurisdiction. The question whether it is part-

nership property, is not a federal question, but is one

strictly for the State Court to detei-mine in a plenary

suit by the trustee, where the property is in possession

of the adverse claimant, who as a solvent partner is

asserting his legal j'ight to retain its possession as

against the bankruptc}^ proceedings of his insolvent-

copartner. TJie solvent partner cannot lawfully be

required to surrender his j)ossession to the trustee,

before it has been judicially determined by a Court of

competent jurisdiction, that the property is not part-'

nership property. To deprive him of the possession by
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order of a referee in summary proceedings, and at the

same time do so without any decision that the prop-

erty belongs to the bankrupt in severalty and is not

partnership i)roperty, is clearly to deprive the adverse

claimant of his legal right to the property, without

"due process of law," and in violation of the Fifth

Amendment of the Constitution.

Marshall v. Knox, 16 Wall. 551, 555, 556, 557

;

Smith V. Mason, 14 Wall. 419, 431, 433

;

Havemeyer v. Sn])erior Court, 84 Cal. 327, 396,

397, 400, 401
;

Stuparich v. Superior Court, 123 Cal. 290, 292.

Of course the referee would have no jurisdiction to

determine whether the property is pai'tnership prop-

erty or not, (Spears v. Frenckfon etc. R. R. Co., 215

F. 784, 786 ; Shea v. Letvis, 200 F. 877 ; In re Baird,

116 F. 765; In re Wells, 114 F. 222; Remington on

Bankniptcy, 3d ed., sec. 2437), and has not attempted

to do so, but on the contrary has properly refused to

pass upon the matter. (R. 32, 33.) His basic error is

in the palpably untenable notion that the bankruptcy

jurisdiction extends to all property simpl}^ because it

is claimed by either the bankrupt or the trustee, and

irrespective of wliether it is the bankrupt's individual

property or not or belongs to a pai-tnershij^, and

irrespective of whether it was in the possession of the

bankrupt either at the time he tiled his voluntary

petition in bankruptcy, or at the time of the adjudica-

tion based upon it. In this the referee's view of the

law (R. 32, 33), he is clearly in error.

Eyster v. Gaff, 91 U. S. 525, 526

;
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Bardes v. Hawardeii Bank, 178 U. S. 524, 537,

588,

and tlic many other authorities herein cited.

In his rejiort (R. 29, 30), the leferee refers to the

fact that the bankrupt has scheduled an "interest" in

the boat, (not specifying- the nature or extent or value

of the interest, but only the alleged value of the boat),

and the referee refers to this as a material fact on

which he bases his order; l)ut it is clearly of no im-

portance whatever and not in the slightest degree

relevant here, as rightly held in Eames v. PJdlpot, 72

Cal. App. 158.

5. THE CUSTODIA LEGIS OF THE STATE COURT IN THE
ACTION OF CJiAIM AND DELIVERY.

After the release of the boat by the sheriff, and sub-

sequent to the adjudication in bankruptcy, the bank-

rupt Morgan took possession of it, whereupon the

appellant Pearson as solvent partner brought an

action in the state Court in claim and delivery, against

Morgan, to recover the property. Pending the action,

the state Court by its officer, the sheriff, seized the

boat and held it in temporary custody under the pro-

visions of sections 509, 510, 511 and 512 of the Code

of Civil Procedure of California (R. 2, 3, 7, to 12, 23,

24) ; thereafter and pursuant to section 514 of said

Code, expressly providing that the defendant in the

action may require the return of the property to him,

pending the trial of the case,

''by giving the sheriff a written undertaking,
executed bv two or more sufficient sureties to the



19

effect that they are bound in d(jul)l(; the value of
the property, as stated in the affidavit of the
plaintiff, for the delivery thereof to the plaintiff,

if such delivery be adjudged, and for payment to

him of such sum as may, for any cause, he recov-
ered against the defendant, if a return of the
pro]3erty be not so required within five days after

the taking and service of notice to the defendant,
it must l)e delivered to the plaintiff,"

the sheriff rightly and on the expiiation of the five

days, there being no reclamation bond by the defend-

ant, delivered the property to the plaintiff, the appel-

lant Pearson, who still holds it in his possession pen-

dente lite. Contrary to the clearlj^ erroneous views of

the referee on the point (R. 17, 18), such possession

by Pearson is the custody and possession of the state

Court, and is held to be a possession in custodia legis,

and one the Court is expressly required to protect

from interference, the statute expressly providing

that

''after the property has been delivered to the

plaintiff as in this chapter provided, the Court
shall, by appropriate order, protect the plaintiff

in possession of said property until the final

determination of the action."

Ci\]. Code Civ. Proc, Sec. 521.

The action is still pending and awaiting trial in due

course. That the possession of the boat by Pearson

is the possession of the State Court and constitutes a

custodia legis, in the State Court, is distinctly held in:

Hagan v. Lewis, 10 Vei. 400;

Hawi M. & P. Co. v. Leland, 56 Cal. App. 224;

Bisconer v. Billing, 71 Cal. Ap]). 779.
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This absolutely valid cn^loilia IcgiH ol' the state

Com-t, of course, precludes all interference with it by

the bankruptcy (\)urt.

Palmer v. Texas, 212 U. S. 118.

And while it is perfectly true, as held in White v.

Schloerh, 178 U. S. 542, the proi)erty could not be

taken f]'oni the custody of the bankruptcy Court by

writ of replevin issuing- out of the state Court, we

have no such case here, as the boat in the instant case

was not in the custody, either actual or constructive,

of the bankruptcy Coui't at the time of the ifiling of

Morgan's voluntary petition in bankruptcy, nor at

the time of the adjudication based on the petition, but

was then, as sufficiently hereinbefore show^l, in custody

of the state Court upon its writ of execution in the

case of Pulin v. Morgan. But it is in any event con-

clusive that the boat as partnership property, could

not be in the custody of the bankruptcy Court on the

individual petition of Morgan, restricted as it is to

him and not embracing nor extending to the partner-

ship. In such a case, jurisdiction over the boat as

partnership property is prohibited by the concluding

clause in section five of the Bankruptcy Act of 1898.

In re Mercur, 122 F. 384;

In re Bertenshaw, 157 F. 363, 367 to 373

;

Williams v. Lane, 158 Cal. 39, 43 to 45;

Remington on Bankruptcy, (3d Ed.) Sees. 2906,

2909, 2910;

7 Corpus Juris., 132

;

4 Cal. Jur., Sec. 20, page 69.
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Tlicre is nothing to the contrary in White v. Schlo-

erb, 178 U. 8. 542, as exphiined in Metcalf v. Barker,

187 U. S. 165, 176, and Hinds v. Moore, 134 F. 221,

223, 224.

i\nd of courso and in conflict with tlie erroneous

views of the referee on the point (R. 34), the decision

and judgment of the state Court in the action of claim

and delivery, that the boat is partnership property,

will be res jiulirata on the l)ankru])tcy Court; it is so

held in:

Herman v. CuUerton, 13 F. (2d) 754, 755, 756;

Lion B. & S. Co. V. Karatz, 262 U. S. 77;

Shields v. Coleman, 157 IT. S. 168.

It is undoubtedly the law that the boat being in ciis-

todia lec/is of the state Court in the action of claim

and delivery, and never having been in the possession

or custody, actual or constructive, of the bankruptcy

Court, it not having been in the bankrupt's possession

when he filed his voluntary and individual petition in

bankruptcy, nor when on the same day he was

adjudged a bankrupt, the referee's ordei' is void; and

it being clear from the statute that the boat as part-

nership property is excluded from the jurisdiction of

the bankruptcy Court and its referee, the order of the

latter in the summary proceedings before him. at-

tempting to take the boat from the custody of the

state Court and delivei' it to the trustee in bankruptcy

and in a case where the jurisdiction to determine

whether the l^oat is partnership property is exclusively

in the state Court, and where its decision and judg-

ment that the boat is partnership property will be
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res judic-ata on the bankruptcy Court, is jjlainly

a violation of the state Coui't's competent juris-

diction in tlie case and for tliat reason un-

lawful. It is ]i(»t tlic law thai tlic Iwuikruptcy

Court has exclusive jurisdiction to determine whether

the boat is ])artnership ])ropertv or not, and the views

of the referee to the contrary, (Tv. ?>:], 34), are clearly

erroneous. The jurisdiction to determine the question

is exclusively in the state Court and not in the bank-

niptcy Court. This is held to be the well settled law

upon the point by the many authorities we have

herein cited under Section 23 of the Bankruptcy Act

of 1898. As said by the Supreme Court in Lion B. <&

S. Co. V. Karatz, 262 U. S. 77, "lower federal Courts

are not superior to the state Courts." And again we

point out that to recpiire the api3ellants to deliver pos-

session of the boat to the trustee in bankruptcy, before

any judicial determination is made that the boat is the

individual property of the bankrupt ^lorgan, with title

in him in severalty, and not partnership property, is

clearly to deny them the "due process of law" guar-

anteed by the Fifth Amendment of the Constitution,

which applies as much to the possession of property

as it does to its title, as held in Marshall v. Kvo.r, 16

Wall. 551, 557, and Havemeyer v. Superior Court, 8-4

Cal. 327, 396, 397, 400, 401.

It is plainly a violation of the constitutional right

to "due process of law," to take from a man the pos-

session of property to which he is entitled and Avith-

out a hearing or opj^ortunity to be heard, nor any

decision respecting his legal right to its possession,
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compel him to bring action tor its recovery, or other-

wise establish his legal right to the property.

It is so held in:

Marshall v. Knox, 16 Wall. 551, 557;

Havemeyer v. Superior Court, 84 C'al. 327,

396, 397, 4()(), 401.

Possession is what t>-ives at least some value to the

title, and to deprive liim of the possession is to de-

prive him of the property and when done or attempted

as in the instant case, without first giving him his

"day in court" as to his legal right to retain the pos-

session, is to den}^ him the constitutional guaranty of

"due process of law."

Smith V. Mason, 14 Wall. 419, 431, 433

;

Marshall v. Knox, 16 Wall. 551, 555, 556, 557;

Havemeyer v. Superior Court, 84 Cal. 327, 396,

397, 400, 401

;

Stuparich v. Superior Court, 123 Cal. 290, 292

;

Thompson v. Superior Court, 119 Cal. 538, 543,

544.

In the referee's report it is expressly conceded that

there is no jurisdiction in the bankruptcy court to

order delivery of the boat to the appellee as trustee,

// it is partnersliip property (R. 18, 19, 33, 37); and

yet without any hearing or decision as to whether the

boat is partnership property or not, the referee orders

the appellant Pearson, who as solvent partner, has

the legal I'iglit to its possession as partnership prop-

erty, to deliver it to the trustee in bankruptcy, on the

a>ss?(med but not adjudged theory that it is the prop-

erty of the bankrupt and not the property of the part-
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iiersliip. Clearly no such order is valid until it is

first decided by a Court of competent jurisdiction that

the boat is not partnership property, and is the prop-

erty ot* the bankrupt individually. And clearly too

the referee is in error in ruling that the boat was in

the constructive custody and possession of the bank-

iTiptcy Court, when as clearly shown by the record

(R. 30, 34), it was in the custody and possession of

the state Court by vii'tue of the levy of its writ of

execution in the case of Piilin v. Morgan, at the very

time that Morgan filed his petition in bankruptcy

and at the very time he was adjudged a bankrupt.

As a matter of well settled law the bankruptcy Court

could not thereafter get actual or constructive pos-

session of the boat upon the release of the levy the

sheriff had made, as the Court's jurisdiction is not

only limited to the benkrupt's individual property,

but the constructive custody and possession of it as

resulting from the filing of the petition, is also lim-

ited to the ]Droperty then in the bankrupt's actual

possession, and does not extend to property that sub-

sequently to the adjudication comes into his posses-

sion, especially when such possession is that of a part-

ner and not individually, and the petition in bank-

ruptcy is his individual petition and does not extend

to the partnership nor to the partnership property.

We are not contending that the mere assertion the

property is partnership property, is sufficient to ex-

clude the jurisdiction of the bankruptcy Court, but

the point we make is that the adverse claim to it as

partnership property, coupled with its possession, is

sufficient to prevent summary proceedings against it
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in the bankruptcy Court, and entitled the elaimant

to retain the possession as against the trustee and the

bankruptcy jurisdiction, until in a plenary suit in the

state Court it is finally adjudged that the pro])erty is

not partnership property, but is the individual prop-

erty of the bankrupt. The authorities herein cited

fully sustain this contention, and it certainly is con-

clusive against the plainly untenable theory of the

referee that when subsequently to the adjudication in

bankruptcy, Morgan obtained possession of the boat,

such possession became the possession and the con-

structive custody of the bankruptcy Court. It cer-

tainly did not, and for the obvious reason that the

boat was not in Morgan's possession when he filed the

petition in bankruptcy nor when he was adjudged a

bankiTipt, but was in custodia Jeg is in tlie state Court;

and the fact that afterwards the boat came into the

possession of Morgan would not put it into the

possession nor in the constrictive custody of the

bankruptcy Court as against the adverse claim of the

appellant Pearson that it is partnership property and

therefore not subject to the Court's jurisdiction in

the bankruptcy proceedings restricted as they are to

Morgan individually. The theory of the referee that

immediately on the boat being released from the levy

of the writ of execution issuing out of the state

Court, it at once and by operation of law went into

the constructive custody of the bankruptcy Court (R.

18, 32, 33, 37), is clearly an impossible one, not only

because the boat was not in the bankrupt's possession

when he filed his voluntary ]ietition in l)ankrnptcy,

nor when he was adjudged a bankrupt, but being
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partnership property and adversely elainiod as such

by the appellant Pearson, it could not and did not

go into the constructive possession of the bankruptcy

Court, and therefore and according to the authorities

we ha^e cited, the S2immary proceedhigs before the

referee are clearly void. In addition, we cite as sus-

taining our contention:

Boyle V. Gray, 28 F. (2d) 7, 15, 16;

In re Macklem, 28 F. (2d) 417, 419.

The precise question presented in this respect is

not whether an adjudication adverse to the claim that

the boat is partnership property, can be made by the

bankiaiptcy Court or its referee in summary pro-

ceedings, for no such adjudication has been made or

attempted, but it is whether the Court in summary

proceedings and without deciding whether the boat is

partnership property or not, can order its delivery to

the trustee, by the solvent partner who is making a

substantial and hona fide claim, adverse to the trustee

that the boat is partnership property and therefore

excluded by the concluding clause in Section 5 of the

Bankruptcy Act, from the Court's jurisdiction. Of

course the Court can have no lawful custody or

possession either actual or constructive of the boat

if it is partnership property—a conclusive point ex-

pressly conceded by the referee (R. 18, 33, 37). So

that the case in this particular must and does depend

on the judicial determination by a Court of compe-

tent jurisdiction, of the dominant and paramount

question whether the boat is partnership property.
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According to the authorities we have herein cited on

the point, the only Court of competent jurisdiction

to decide the question is the state Court in a plenary

suit and the decision will be res judiocUa on the bank-

ruptcy Court. As the bankruptcy statute in the con-

cluding clause of Section 5 denies the latter Court

all jurisdiction of the boat if it is partnership prop-

erty, and as the Court can have no possession actual

or constructive of the boat in such a ease, it can have

no jurisdiction in summary proceedings to determine

the question, unless of course the claim that the boat

is partnership property is shown to be merely color-

able and not substantial or bona fide, neither of which

conditions exists in the instant case. It is neither

alleged in the petition of the trustee for the order

directing the delivery of the boat to him, nor does

the referee find or decide that the claim is merely

colorable. Therefore the law deems the claim to be

real, substantial, homa fide and not merely colorable.

Matter of Scherber, 131 F. 121

;

Spears v. Frenchton & B. R. Co., 213 F. 784,

786;

Remington on Banlcruptcy, (3d Ed.), Sec. 2438,

at pages 582, 585.

Therefore the Court in bankruptcy has no jurisdic-

tion in a summary proceeding to decide the con-

troversy as to whether the boat is partnership prop-

erty, and has not attempted to do so in the instant

case. The basic theory advanced by the referee,

that the 1x)at was in the constructive custody
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of tlie hankruptey Couit is entiTcly unfounded,

not only because at the time of tlie filing of

Morgan's petition in bankruptcy and when the adju-

dication in bankruptcy was made, the boat was then

actually in the eustodia le<jis of the State Court by its

sheriff under levy of its writ of execution in Piilin

V. Morgmi, but the boat as partnership property could

not by any legal possibility be in the constructive

possession of the bankruptcy Court in the Mor-

gan bankruptcy case. Therefore the boat could

not be judicially before the Court, nor in

its custody as a basis for the exercise of a jurisdic-

tion to determine whether it is partnership projDerty

or not, and the matter could not be there litigated,

especially as the Bankruptcy Act has given exclu-

sive jurisdiction over the controversy to the state

Courts in a plenary suit. The referee's assumed

"paramount jurisdiction of the bankruptcy Court,"

to determine the question (R. 33, 34, 37) does not

and never did exist, where the claim that the prop-

erty is partnership property is not merely colorable,

but as here, is real, substantial and hona fide.

lY.

CONCLUSION.

It is respectfully submitted that for the reasons in

this brief given and upon the authorities cited, the

order and decree appealed from should be reversed

with direction to the District Court to annul the
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order of the referee for delivery of the boat to the

trustee.

Dated, San Francisco,

May 25, 1929.

George D. Colltxs, Jji.,

A. J. Hexxessy,

Attorneys for Appellant,
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>
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Appellee.

REPLY BRIEF FOR APPELLANTS.

I.

CONCLUSIVE POINTS NOT ANSWERED IN

BRIEF OF APPELLEE.

Surely no one can reasonably contend that the brief

of the appellee furnishes in law or in fact even a

semblance of an answer to any one of the many con-

clusive points urged in the brief for appellants, nor

that the appellee has cited even one authority having

as much as the remotest application favorable to him

in the case presented by the record on this appeal.

The following determinative points urged in ap-

pellants' brief and there sustained by principle

and authority, are left entirely unanswered by

the appellee, viz.: (1) That the property in con-



troversy is shown by the record to be partnership

property, and this by reason of the absence of any

traverse or denial of the averments in the sworn plea

to the jurisdiction and in the sworn petition for re-

view, showing the fact that it is partnership property.

This conclusive point in the case is presented and the

authorities clearly sustaining it are cited in the brief

for appellants at pages 9 and 10. (2) That the bank-

ruptcy court is denied jurisdiction of partnership

property in the case of a voluntary petition of but

one of the partners individually, the case here. This

conclusive point is presented and the authorities

clearly sustaining it are cited in the brief for ap-

pellants at pages 10 and 20. Having no jurisdiction

of partnership property, the order for its delivery

to the trustee in bankruptcy of the individual partner,

is clearly void. (3) The property in controversy

being partnership property, and as such not subject

to the jurisdiction of the bankruptcy court, the juris-

diction of the State Court in the claim and delivery

action and its ciistodia legis of the property only as

partnership property, during the pendency of the

action, is paramount, supreme and exclusive. (4) That

even if this were not the law, as the property is ac-

tually in the custodia legis of the State Court in the

claim and delivery action, distinctly so held by the

authorities cited at page 19 of appellants' brief, and

was in such custody at the time of the filing of the

trustee's petition in the summary proceedings before

the referee for possession of the property, there was

no right in the bankruptcy court to take possession

of the property, even if it were not partnership prop-



ert7, until the trustee had first made application to

the State Court for the possession, and the application

had been denied. The point is presented at pages

2 and 3 of appellants' brief. (5) The property being

in the custody of the State Court at the time Morgan
filed his voluntary petition in bankruptcy, and at the

time he was adjudged bankrupt, such custodia legis

resulting from the levy of the execution in Pulin v.

Morgan, the doctrine of caveat, attachment and in-

junction by implication or operation of law incidental

to the petition and adjudication in bankniptcy, and

referred to in International Bank v. Sherman, 101

U. S. 407 and Midler v. Nugent, 184 U. S. 10, can have

no application, for as held by the Supreme Court,

'* since the possession of the sheriff was the pos-

session of the state court, the trustee's claim to

the property would, under general principles of

law, have to be litigated in the state coui't. * * *

In this case the sheriff had, before the filing of

the petition in bankruptcy, taken exclusive pos-

session of the property, and he had retained such
possession and control after adjudication and the

appointment of the trustee. The bankruptcy
court therefore, did not have actual possession of

the res. The adverse claim of tlie judgment cred-

itor was a substantial one. The bankruptcy court,

therefore, did not have constructive possession of

the res. Neither the judgment creditor or the

sheriff had become a party to the bankruptcy pro-

ceedings. There was no consent to the adjudica-

tion by the bankruptcy court of the adverse claim.

The objection to the jurisdiction was seasonably

made and was insisted upon throushout. The
bankruptcy court therefore, did not acquire juris-

diction over the controversy in summary pro-

ceedings. Nor did it otherwise."

Tauhel. V. Fox, 264 U. S. 426, 430, 437, 438.



Of course it would be immaterial that in the case

cited, the sheriff retained possession until after the ap-

pointment of a trustee, for the decisive point is that he

as sheriff of the State Court had the possession at the

time of the filing of the petition in bankruptcy and

at the time of the adjudication. This custody by the

State Coui't prevented the bankruptcy court from hav-

ing the necessary jurisdictional possession, to wit : con-

structive possession of the property, for as held in

Bailey v. Baker Ice Machine Co., 239 U. S. 268, 275,

276, it is the time of the filing of the petition in bank-

ruptcy that the law has fixed ''as the line of cleavage,"

relative to the jurisdictional possession, actual and

constructive, of property claimed by the bankrupt or

his trustee. To the same effect see Tauhel v. Fox, 264

U. S. 432, 433, and Bank v. Sherman, 101 U. S. 403,

406. (6) The failure to allege in the trustee's peti-

tion in the summary proceedings before the referee,

that the adverse claim of the appellant Pearson to

the boat as partnership property, is merely colorahle,

requires as a matter of law that it be held that it is

not merely colorable but is real, substantial and hona

fide, and therefore can only be litigated in a plenary

suit in the State Court. The point is presented

and the authorities cited at pages 14 and 27 of

appellants' brief. It is held by the authorities cited

at pages 13 and 14 of the brief, that in such

a case the bankruptcy court and its referee have

no jurisdiction in summary proceedings to order

the adverse claimant to deliver possession of the prop-

erty to the trustee, and it is held by the same au-

thorities that the jurisdiction to determine the ques-



tion of title is exclusively in a plenary suit in the

State Court, under section 23 of the Bankruptcy Act,

and the judgment of the State Court will be res

judicata on the bankruptcy court, as held by the au-

thorities cited at page 21 of appellants' brief.

(7) It is held to be and undoubtedly is a violation

of the ''due process of law "clause in the Fifth Amend-

ment of the Constitution of the United States to order

in summary proceedings that appellants surrender pos-

session of the boat to the trustee, without allegation,

proof or decision or adjudication or other judicial de-

termination that the boat is not partnership property

of the bankrupt and appellant Pearson, or that the

adverse claim of Pearson to it and to its possession

as partnership property is merely colorable and not

real, substantial and bona fide. The point is pre-

sented and the authorities fully sustaining it are cited

in appellants' brief, pages 17, 22 and 23. Clearly, and

according to the aitthorities cited at pages 13 and 14 of

appellants^ opening brief, there can be no jurisdiction

in the bankrnjytcy court, or its referee, to order de-

livery of possession of the boat to the tmistee, tvithout

first determining whether the adverse clmnv of appel-

lant Pearson to the boat as partnership property is

merely coloraUe and not real, substamtial and bona

fide. And this the bankruptcy court has not done in

the instant case ; nor can it do so until it has at least a

constructive possession of the boat. It is not neces-

sary that it have actual possession for the purpose.

It camiot have the requisite constructive possession

if the boat is partnership property, nor if it was not

in actual possession of the bankrupt at the time of



the filing of his petition or when the adjudication was

made, but was then in a valid custodia legis of the

State Court, as shown by the record (R. 30, 34), nor

if the adverse claim to the boat as partnership prop-

erty, is as conceded in the record, and as held by the

authorities cited at pages 14 and 27 of appellants'

opening brief, a real, substantial and bona fide claim

and not merely colorable.

Tmthel v. Fox, 264 U. S. 426, 437, 438.

Not one of the foregoing specified seven determina-

tive and conclusive points in the case is answ^ered in

the brief of the appellee by any contention there made,

nor by any authority there cited, nor do the counsel

for the appellee make the least attempt to furnish an

answer to any one of the points. This no doubt be-

cause the points are decisive of the case and unan-

swerable.

II.

POINTS URGED BY APPELLEE ARE DESTITUTE OF
MERIT.

Now as to the points and the authorities cited in

the brief for the appellee: (1) It is there contended

that the action in claim and delivery, filed in the State

Court by appellant Pearson, is an illegal interference

with the jurisdiction of the bankruptcy court and

comes within the doctrine of the Scliloer}) case in 3

Am. B. R. 224 and 178 U. S. 542, 546, 547. We
have cited that case at pages 20 and 21 of appel-

lants' opening brief and there stated the reasons

why it is not in point, principally in that the boat



in the instant case was never in the x^ossession,

actual or constructive of the bankruptcy court or

its referee, and that as partnership property, such

possession is prohibited by subdivision h of section

5 of the Bankruptcy Act of 1898 as constinied by the

authorities cited at pages 10 and 20 of appellants'

brief. It results that the action in claim and de-

livery in the State Court, affirmatively showing as

it does that it is jurisdictionally and exclusively con-

fined to and based on the fact that the boat is partner-

ship property (R. 8, 9, 10), is not an invasion of, nor

interference with the jurisdiction of the bankruptcy

court respecting the individual property of the bank-

rupt Morgan, the jurisdiction in bankruptcy in his

case, confessedly not extending to nor embracing with-

in its authority the partnership property. As to the

partnersliip property, the jurisdiction of the State

Court is clearly exclusive, paramount and supreme, no

matter from what angle the case is viewed. Not only

is there no jurisdiction in the bankruptcy court, of

the boat as partnership property, but the Court did

not have either the actual or constructive possession

of the boat at the time the Morgan petition in bank-

ruptcy was filed and he individually, but not the part-

nership, adjudged banknipt, such being the very point

of time made necessary to the bankruptcy court 's juris-

diction as the "line of cleavage" referred to in Bailey

V. Baker Ice Machine Co,, 239 U. S. 268, 275, 276;

Acme Harvester Co. v. Bechmnn lAimher Co., 222

U. S. 300, 307, in matters of jurisdiction, for the l^oat

was then in the valid custody of the State Court under

its writ of execution in PuUn v. Morgan (R. 30, 34),
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and therefore did not when subsequently taken into his

possession by Morgan as a copartner of Pearson, nor

even were Morgan's possession an individual one, go

into the constructive possession of the bankiTiptcy

court, for the scope and extent of its constructive

custody is limited to the time of the filing of the

petition, or at most, to the time of the adjudica-

tion. It follows that as a matter of well settled law,

the three questions stated at pages 3 and 4 of the

appellee's brief must be answered in the negative.

It is not true that the question before the Court in the

ScJiloerh case was whether ''a plaintiff m replevin is

entitled to hold the property seized by the sheriff as

agamst the trustee in bankruptcy, where the action

in replevin was instituted after the adjudication in

bankruptcy," but the question and only question was

whether property of the bankrupt in his possession

at the time the petition in bankruptcy was filed and

adjudication made, and thereupon taken into the

actual possession of the bankruptcy court and its

referee, can be taken on a writ of replevin from the

State Court. The question is so stated by the Supreme

Court at pages 546 and 547 of 184 U. S., in the

ScHLOEEB CASE. Sucli is uot the instmif case, and this

is true w-hether the boat is partnership property or

the individual property of the bankrupt, since it was

admittedly in the valid custody of the State Court

when Morgan's petition was filed and he adjudicated a

bankrupt. This is the time constituting the line of

cleavage in matters of hankruptcy jurisdiction. There-

fore the subsequent release of the boat from the State

Court's custody, under its execution in Pulin v. Mor-



gan, could not and did not place it in the constructive

custody of the bankruptcy court, especially it being

partnership property. In the Schlocrh case, the

Supreme Court stresses the point that the property

there involved was in the actual possession of the

bankrupt as his property at the time of the filing of

the petition and at the time of the adjudication, (the

line of jurisdictional cleavage), and was actually

taken into possession by the bankruptcy court and

its referee, which admittedly is not the case here,

respecting the boat in controversy. Nor is it the case

here that the boat was attached between the time of

the filing of Morgan's petition in bankruptcy and the

time of the adjudication as erroneously though im-

pliedly asserted at lines 25 and following on page 6

of the appellee's brief. On the contrary, the record

shows clearly that the boat was taken into the custody

of the State Court under its writ of execution in

Pulin V. Morgan, more than six days prior to the

filing of the petition in bankruptcy and was in the

State Court 's valid custody at the time the petition was

filed and the adjudication made. (R. 30, 34.) And as

held in Tautel v. Fox, 264 U.. S. 426, 430, 438, and

Liherty Nat. Bank v. Bear, 265 U. S. 365, 368 to 371,

the adjudication in bankruptcy did not disturb the

State Court's custody of the boat, nor give to the

bankruptcy court the necessary constructive custody

as of the time its jurisdiction vested, to wit : the date

of the filing of Morgan's petition and of the adjudica-

tion, which were on the same day. (R. 30.) There

is a rather enigmatical reference at lines 23 and fol-

lowing, of page 7 of the appellee's brief, about dis-
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solvbig a partnership by an action in replevin. Such

is not the case. The partnership was dissolved by

the bankruptcy of Morgan, (Civil Code Cal., sec. 245Q,

subd. 4; Parsons on Partnership, 4th ed., sees. 304,

366, 367, 368, 369; 30 Cyc, 654, 655; 20 Cal. Jur., 800.)

Necessarily the solvent partner is entitled to the

possession of the partnership property for purpose

of liquidation, not only under section 2459 of the

Civil Code of California, but by authority of sub-

division li of section 5 of the Bankruptcy Act of 1918.

(20 Cal. Jur. 807; Williams v. Lane, 158 Cal. 39, 44.)

The solvent partner has not only a greater right

than any other person claiming title as against the

trustee in bankruptcy, but by the final clause in sec-

tion 5 of the Bankruptcy Act of 1898, as construed by

the authorities cited at pages 10 and 20 of appellants'

brief, the bankruptcy court has no jurisdiction of

partnership property on a petition by and adjudica-

tion against an individual partner. None of the cases

cited in the brief of the appellee hold that the trial

of title to property found in the possession of the

bankrupt ''during the interim between the filing of

the petition and the election of a trustee must be

had in the bankruptcy court,
'

' but on the contrary they

hold that the jurisdictional line of cleavage is at ut-

most the date of the adjudication (Everett v. Judson,

228 U. S. 474, 479; Lazarus v. Prentice, 234 U. S. 263,

266, 267; Baileij v. Baker Ice Machine Co., 239 U.

S. 268.) And the many authorities cited at pages

13 and 14 of appellants' brief hold that under section

23 of the Bankruptcy Act of 1898, the bankruptcy

court has no jurisdiction to hold trial of an adverse
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claim of title, not merely colorable, but substantial,

real and bona fide, and that the trial jurisdiction in

such a case is exclusively in the State Court and in

a plenary suit. To the same effect is Mueller v.

Nugent, 184 U. S. 1, 15, 16, and Louisville Trust Co. v.

Cominger, 184 U. S. 24, 25, 26. The contention of

counsel for appellee to the contrary of the ruling in

these cases, is also in conflict with all the many au-

thorities on the point. The case of Lazarus v. Pren-

tice, 234 U. S. 263, 266, 267, cited at page 8 of their

brief, does not in the slightest degree tend to sustain

their plainly erroneous views on the subject.

(2) It is a conclusive answer to appellee's conten-

tion respecting the custodia legis of the State Court,

that the latter originated six days prior to the filing

of the Morgan petition in the seizure of the boat on

execution. (R. 30, 34.) And the subsequent custodia

legis of the State Court in the claim and delivery

action is based entirely and expressly and exclu-

sively upon the jurisdictional fact that the hoat

is partnership property (R. 8, 9), and as such ex-

cluded by section 5, subd. h of the BankiTiptcy Act

of 1898, from the jurisdiction of the bankruptcy court

in the case of Morgan. This answers conclusively the

first proposition of the argument put forth by ap-

pellee's counsel at page 9 of their brief. The boat

never urns in the actual or constructive custody of the

bankruptcy court, and therefore could not and was

not taken from its custody at amy time. Therefore the

entire case of the appellee fails at its very founda-

tion, its basis being the utterly unsustainable one,

that the boat was taken from the constructive custody
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of the bankruptcy court by the action in claim and

deliveiy and therefore under the ruling in White v.

Schloerh, 178 U. S. 542, can be ordered returned or

delivered to the trustee, regardless of any adverse

claim of title to it. Such is not the case here, on the

facts or the lata.

(3) In answer to the appellee's point that after

the adjudication in bankruptcy and because of it, the

sheriff released his execution levy on the boat and that

then the bankrupt took possession of it, we insist that

this is immaterial in the decision of the questions

presented by appellants, as it concedes the undisputed

fact that at the time the petition was filed and ad-

judication made, the boat was not and could not be in

the constiTictive custody of the bankruptcy court, and

this for two conclusive reasons, to wit : it was then

in the valid custodia legis of the State Court, as ad-

mitted by the referee (R. 34), under its ^vl'it of execu-

tion in Pulin v. Morgan, and in any event it being

partnership property, the Bankruptcy Act denies the

bankruptcy court custody and jurisdiction of the boat,

as held by the authorities cited at pages 10 and 20

of appellants' brief. We again point out that by the

omission of the trustee to file an answer denying the

averments of the sworn plea to the jurisdiction and

of the sworn petition for re^dew, that the boat is

partnership property, he is deemed to admit that it is.

It is so held by the authorities cited at pages 9 and

10 of appellants' brief. The fact that after the sheriff

had without authority in law, released the boat from

the execution lew, solely because of the adjudication

in bankruptcy and in violation of the law as construed
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by the Supreme Court in Liberty Nat, Bank v. Bear,

265 U. S. 365, 368 to 371, is manifestly immaterial and
it is equally immaterial, that after the unauthorized

release, Morgan took possession of the boat. He
would then hold it, not for the trustee, nor for the

bankruptcy court, but solely for the solvent partner,

the appellant Pearson. It is not our contention that

the bankruptcy court has not "paramount jurisdic-

tion^' of property of the bankrupt in his possession

at the time of either the filing of the petition or at

the time of the adjudication; but we do contend that

the Court has no jurisdiction of partnership prop-

erty on an adjudication restricted to an individual

partner, and not including the partnership, and we

do contend that the Court has no constructive custody

of property not in the possession of the bankrupt

at the time of the filing of the petition nor at the time

of the adjudication, but then in a valid custodia legis

of the State Court, although undoubtedly it has juris-

diction of all the property of the bankrupt not ex-

empt from execution if owned by him at said time,

but not of property acquired by him after the ad-

judication, nor of property not belonging to him.

Of course the bankruptcy court would have jurisdic-

tion of the boat if it were the individual property of

Morgan, and on that theory if it had the requisite

constiiictive or actual possession (Taiihel v. Fox, 264

U. S. 426, 432, 433, 434), could in summary proceed-

ings, competently adjudge whether an adverse claim

of title to it is merely colorable and if held to be 7tot

merely colorable, but real, substantial and dona fide,

the trustee would be required to bring a plenary
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suit in the State Court to have determined the ques-

tion of title, and to recover possession of the boat,

if entitled to it, as held in Mueller v. Nugent, 184 Cal.

1, 15, 16 and in Louisville T^'ttst Co. v. Cominger, 184

U. S. 18, 24, 25, 26 and by the many other authorities

cited at pages 13 and 14 of appellants' opening brief.

The hankniptcy court would have no jurisdiction to

determine in such a case the question of title. As

said by the Supreme Court:

''But in no case where it lacked possession,

could the bankruptcy court, under the law as

originally enacted, nor can it now (without eon-

sent) adjudicate in a summary proceeding, the

validity of a substantial adverse claim. In the

absence of possession, there w^as under the Bank-
ruptcy^ Act of 1898 as originally passed, no juris-

diction, without consent, to adjudicate the con-

troversy even by a plenary suit."

And the Court proceeds and holds that no such

jurisdiction exists under the Bankruptcy Act as it

now stands, in cases such as the instant one.

Taubel v. Fox, 264 IJ. S. 433, 434.

Either the bankruptcy court has or it has not con-

structive custody of the boat in controversy in the

instant case. If it has not such constructive posses-

sion, (it is conceded by the appellee that it never had

actual or physical possession of the boat), there is

no jurisdiction to determine in either summary pro-

ceedings or plenary suit before it the question of title,

nor the one of Pearson's adverse claim, whether mere-

ly colorable or not. If it has constructive possession

of the boat, then it has competent jurisdiction in sum-

mary proceedings to determine without having actual
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or physical possession of it, whether Pearson's ad-

verse claim is merely colorable, and if it is, to order

him to deliver possession of the boat to the trustee;

hut in no event tvould the 'bankruptcy court have com-

petent jurisdiction to make the 'Hum over" order,

until it had first legally determined on the basis of

the essential and necessary conMructive possession

of the boat, that Pearson's adverse claim to it

as partnership property, tvas merely colorable.

Therefore and according to the authorities we

have cited at pages 13 and 14 of appellants' brief,

the bankruptcy court and its referee would have no

jurisdiction to do what was done in the instant case,

to wit: make the "turn over" order in summary pro-

ceedings without any allegation, proof or decision that

Pearson's adverse claim to the boat is merely color-

able. Manifestly there is no jurisdiction in the bank-

ruptcy court nor in its referee to make the "turn

over" order as against the adverse claim of Pearson,

solely for the purpose of getting actual and physical

possession of the boat in a case where the Court had

no constructive possession of it, so that the Court

might tl) ereafter and in sum^mary proceedings based

on such actual possession, determine whether the ad-

verse claim is merely colorable or not. To take the

boat from the adverse claimant in such circumstances

and tvitliont any prior allegation, proof or decision that

Pearson's adverse claim to the boat as partnership

property, is merely colorahle, is clearly a violation

of the due process of law" clause of the Fifth

Amendment of the Constitution of the United States,

as held by the authorities cited at pages 17, 22 and 23
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of appellants' brief. And to the same effect is the

decision of the Supreme Court in Louisville Trust Co.

V. Cominger, 184 U. S. 18, 25. It is certainly not the

law that ''the bankruptcy court has jurisdiction to de-

termine all adverse claims to all property found in the

possession of the bankrupt and that jurisdiction is by

summary proceeding," unless of course the bankrupt

had such possession at the time he filed his petition or

at the time of the adjudication. And in no case would

the Court have such jurisdiction any further than to

determine whether the adverse claim is merely color-

able, and in no case would the Court have jurisdiction

to make a "turn over" order, until it had first ad-

judged that such is the character of the claim;

—

a necessary jurisdictional prerequisite not existing

in the instant case. Therefore the "turn over" order

in question here is void for want of jurisdiction, and

should be so held. It will be found that all the au-

thorities cited in appellants' brief are directly in point

and fully sustain the various propositions of law and

the relevancy of all the propositions of fact urged in

support of the appeal and in support of the prayer

for reversal of the order and decree appealed from.

There is nothing to the contrary in any of the six or

seven cases cited in the brief of the appellee. To the

extent the^^ are pertinent, they sustain our conten-

tion. It is true but irrelevant here that the same

attorney who appeared for the judgment creditor in

Fulin V. Morgan, and at a time prior to the filing of

Morgan's petition in bankruptcy and since, is also

one of the attorneys for the appellant Pearson the

solvent partner of Morgan. Clearly there is nothing
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inconsistent in this as Morgan's interest in the part-

nership was subject to the levy of the execution in

Pulm V. Morgan, at tlie time the sheriff levied it, to

wit: prior to the filing of the petition in bankruptcy.

The partner's share is always subject to le^^ on

execution prior to the filing of a petition in bank-

ruptcy. (20 Cal. Jur. 858.) And when Morgan was

adjudged bankrupt, the attorney for the judgment

creditor had a perfect right to represent and act for

the solvent partner in contesting by appropriate liti-

gation in the State Court and by appropriate proceed-

ing and plea before the referee and in the District

Court, the void claim of Morgan's trustee to partner-

ship property.

Of course in representing the judgment creditor

prior to the adjudication in bankruptcy, the attorney

was not representing the solvent partner and in rep-

resenting the latter he was not also representing the

judgment creditor. There is obviously no conflicting

interests involved. The right of Morgan's judgment

creditor is restricted to Morgan's individual interest

in the partnership property, he not being a creditor

of the partnership, and if he were a partnership cred-

itor, his rights would be protected by the solvent part

ner as required by law. The judgment creditor Pulin

never did contend that the boat is the individual prop-

erty of Morgan and not partnership property.
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III.

CONCLUSION.

Ill conclusion, the "turn over" order of the referee

is clearly void for want of jurisdiction, in the par-

ticulars we have sufficiently specified in this and the

opening brief of appellants. The bankruptcy court,

if it has actual or constructive possession of property

alleged to be owned by the bankrupt individually, is

given jurisdiction in summary proceedings to deter-

mine whether an adverse claim to the property as

being partnership property, is merely colorable or

not; but this jurisdiction is dependent on the Court

having actual or constructive possession of the prop-

erty either at the time of the filing of the petition or

at the latest, at the time of the adjudication. This

essential prerequisite to the Court's jurisdiction, does

not exist if the property is then in a valid custodia

legis of the State Court, as in the instant case. After-

wards it is not possible for the necessary jurisdic-

tional possession to exist as a competent basis for sum-

mary proceedings in the bankruptcy court, but of

course the trustee can bring and maintain a plenary

suit in the State Court, pursuant to section 23 of the

Bankruptcy Act, to enforce his right to the property,

if he has any such right. These propositions are well

settled law as held by the authorities cited at pages

13 and 11 of appellants' brief. In addition, we have

in the record in the instant case, the conclusive fact

that by omitting to deny the averments in the plea to

the jurisdiction and in the petition for review, that

the boat in dispute is partnership property, the law

deems it to be such. It is so held by the authorities
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cited at page 9 of appellants' brief and is undoubtedly

the well settled law on the point, and being partnership

property, it results, as held by the authorities cited

at pages 10' and 20' of the brief, that the bankruptcy

court has no jurisdiction to order the boat deliv-

ered to the trustee. In addition to this we have

the conclusive point that as it is not alleged in the

petition of the trustee in the summary proceed-

ings, nor decided by the referee, nor in evidence in

the case, that the adverse claim of Pearson to the

boat as partnership property is merely colorable, the

law holds it is not, and decerns it real, substantial a/nd

hona fide; it is so held by the authorities cited at pages

14 and 27 of appellants' opening brief. Therefore

neither the bankruptcy court or its referee would

have jurisdiction of the boat, nor right to its pos-

session, but the law requires the trustee to bring

plenary suit in the State Court, pursuant to section 23

of the Bankruptcy Act, to recover it, if it is noi^

partnership property. It is so held by the authorities

cited at pages 13 and 14 of appellants' brief. It re-

sults for this reason also, that the referee's order

directing the delivery of the boat to the trustee, is

void for want of jurisdiction, it being the well settled

law that competent jurisdiction to make such an order

in summary proceedings, does not exist unless it be

first alleged, proved and decided that the adverse

claim to the boat as partnership property, is merely

colorable. This is a jurisdictional prerequisite having

no existence in the instant case. Without it, the order

giving possession of the boat to the trustee, is clearly

the denial of the "due process of law," required by
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the Firth Aiiieiidmcnt, as hold by the authorities cited

at pages 17, 22 and 23 of appellants' opening brief.

Louisville Trust Co. v. Cominger, 184 U. S.

18, 25.

'The conclusion based on principle and authority is

that the jurisdiction of the bankruptcy court or its

referee to make a ''turnover" order such as the one

here in question, in a case where there is an adverse

claim to the propert}^, is restricted to property in the

actual or constructive possession of the court or its

referee, or in other words to property in the posses-

sion of and claimed by the bankrupt as his at the time

of the filing of his petition in bankruptcy or at the

time he was adjudged bankrupt. And in such cases

the court's jurisdiction is strictly limited to deter-

mining in summary proceedings whether the adverse

claim to the property is merely colorable and not real,

substantial and hona fide. If the adverse claim be

held not merely colorable, but to be real, substantial

and hona fide^ then the jurisdiction to determine the

issue of title is exclusively in the state courts, in

a plenary suit, and their decision will be res judicata

on the bankruptcy court. And in no case has the

latter court or its referee, competent jurisdiction to

order the property delivered to the trustee, until it

has been first decided that the adverse claim is merely

colorable, except in the one case where the property

was unlawfully taken from the actual possession of

the bankruptcy conrt and its referee, as in White v.

Schloerb, 178 U. S. 542, 546, 547, which is not the case

here. (See also Metcalf v. Barker, 187 U. S. 165, 176
and Hinds v. Moore, 134 F. 221, 223, 224.) Nor would
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the bankruptcy court have jurisdiction of, or any

right to the possession of partnership property, nor

any constructive possession of partnership property,

on a petition of and adjudication against only one of

the partners and not inchiding the partnership.

It is respectfully submitted that the decree appealed

from is clearly erroneous in the particulars and for

the reasons we have given in our briefs and that there-

fore it should be reversed with direction to annul the

void order of the referee for delivery of the boat to

the appellee.

Dated, San Francisco,

June 22, 1929.

George D. Colijns, Jr.,

A. J. Hennessy,

Attorneys for Appellant,

Arvid Pearson.

A. J. Henkessy,
Pro Se.
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No. 5736

IN THE

United States Circuit Court of Appeals

For the Ninth Circuit

Arvid Pearson and A. J. Hennessy,

Appellants,
vs.

A. W. HiGGiNS, as Trustee in Bankruptcy

of Louis Morgan (a Bankrupt),

Appellee.

ADDENDA AND SUPPLEMENT TO

APPELLANTS' PETITION FOR A REHEARING.

To the Honorable the Judges of the United States

Circuit Court of Appeals for the Ninth Circuit,

and to the Court:

It will probably be conducive to a clearer and better

understanding of the case and of the petition for a

rehearing, to set forth by this addenda and supple-

ment to the petition, the opinion of Judge Dietrich,

and in parenthesis point out analytically and more

specifically, wherein it departs from the record and

is also erroneous in matters of law.



I.

[Title of Court and Cause.]

''Before: Rudkin, Dietrich axi> Wilbur,
Circuit Judges.
Dietrich, Circuit Judge:
The only question involved in this proceeding

is whether a certain boat was the individual proj)-

erty of Louis Morgan, at the time he was ad-

judicated a bankrupt, or belonged to a copartner-

ship consisting of the bankrupt and a])i)ellant

Pearson, If the former, the trustee is entitled to

possession, and if the latter, tlie trustee concedes
right of possession in Pearson. That issue,—the

only substantive one in the case—neither the

referee nor the court below has determined."

(This entire parag'raph of the opinion is inaccurate

and proceeds on a mismiderstanding of the record

and the appeal; and it is also erroneous because it

ignores the fundamental distinction between questions

of jurisdiction and questions pertaining to the merits.

The only questions possible on the record upon this

appeal, are questions of jurisdiction. The record

clearly shows there was no question or issue before the

Court below or the referee, as to whether the boat in

controversy is partnership property, and further that

any such question is forclosed and precluded by the

failure of the appellee to controvert the allegations of

the sworn plea to the jurisdiction and the sworn peti-

tion for review, showing that the boat is partnership

property. This state of the record is held by the

authorities cited at pages 9, 10 and 20 of the opening

brief of appellants, to be conclusive that the boat is

partnership property. Being partnership property,

the Bankruptcy Court has no jurisdiction over it, as



distinctly held by the autliorities cited at pages 10

and 20 of the brief. Nor did the referee hold to the

contrary, but merely decided and very erroneously

decided that the Bankruptcy Court has jurisdiction

and exclusive jurisdiction to determine hij trial, the

merits of the issue as to whether the boat is partner-

ship property or not. The referee expressly and

rightly refused to decide the matter on its merits

and simply left it to the Court for trial and decision;

but the well settled law is that the Bankruptcy Court

has no jiirisdiction whatever over the case on its

merits, as distinctly held by the authorities cited on

the point in the opening brief, it being held by the

same authorities that the jurisdiction is exclusively in

the state Court by virtue of Section 23 of the Bank-

ruptcy Act, and in a plenary suit. The record also

shows that at the time of the filing of the petition and

of the adjudication in bankruptcy, this being the

''jurisdictional line of cleavage" in the Bankruptcy

Court, as held by all the authorities on the point, the

boat was in the valid custodia legis of the state Court,

and that when the referee made his "turn-over" order

appearing at page 21 of the record and referred to at

pages 29 and 32, the boat was also in the valid cus-

todia legis of the state Court, where it has ever since

remained. There is no allegation in the trustee's peti-

tion for the ''turn-over" order, that the adverse claim

of appellants to the boat is merely colorahle, nor any

evidence that it is, nor any decision by the referee that

such is its character; therefore and as held by the

authorities cited at pages 14 and 27 of the brief, the

claim must be held not merelv colorable, l)ut real.



substantial and hona fide, and such being its character,

it is held by the many authorities cited at pages 13

and 14 of the brief, that the jurisdiction to decide it

on tlie merits is exclusively in the state Court. It

results that in the excerj^t above given from the

opinion of Judge Dietrich in the ease, it was and is

inaccurate to say that the question involved in these

proceedings, is whether the boat is partnership prop-

erty, and it is equally inaccurate to say that this is

*'the only substantive issue in the case,'' and that

''neither the referee nor the Court below has deter-

mmed it.'^ This latter assertion in the opinion, would

be more complete and accurate if there were added to

it, the statement, ''and would have no .jurisdiction to

determine it," for it is so held by all the authorities

on the point, many of which are cited in the opening

brief. The addition here suggested and necessary to

make the opinion accurate in this particular, would

also serve to furnish a conclusive answer to it, as you

will readily perceive. Of course we concede that as a

general proposition of law, the Bankruptcy Court has

jurisdiction to determine in limine whether an adverse

claim of title is mereJaj colorable, but that is the limit

of its jurisdiction. It has no jurisdiction of a trial on

the merits, as this is vested exclusively in the state

Courts by Section 23 of the Bankruptcy Act, as held

by the many authorities cited on the point, at pages

13 and 14 of the opening brief. If in the preliminary

investigation or examination of the adverse claim, the

Bankruptcy Court or its referee should hold the claim

to be merely colorable it would then, but not other-

wise have competent authority to make a valid "turn-



over" order, unless of course the case were one where

the property had previously been in the actual cus-

tody of the Court or its referee and illegally removed

therefrom, in which case, (which is not the case in the

record here), it could be ordered restored by a "turn-

over" order without any hearing or decision as to

whether the adverse claim of title is merely colorable

or not. As already pointed out, the "turn-over" order

in the instant case relates to property never in the

actual or constructive custody of the Bankruptcy

Court, and therefore as held by all the authorities on

the point, some of which are cited in the opening

brief, the Court would have no jurisdiction to even

determine whether the adverse claim of title to it as

being partnership property, is merely coloral)le or not,

and for this reason, no jurisdiction to make a "turn-

over" order; but as shown by the record, the Court

and its referee made the "turn-over" order appearing

at page 21 and referred at pages 29 and 32, ivithout

allegation, evidence, hearing, or decision that the claim,

is merely colorable, thus eliminating from the case

so far as this appeal is concerned, the only matter

over which the Court could by any possibility have

jurisdiction as an essential prerequisite to the

validity of the "turn-over" order the referee made.

The statement in the opinion of Judge Dietrich that

no "turn-over" order was made, is refuted by the

record, pages 21, 29 and 32. For the reasons we

have given and fully sustained by the authorities cited

in our briefs, the "turn-over" order, thou^-h sufficient

in form {Muller v. Nugent, 184 IT. S. 1: Allc)} v. Voje,

114 Wis. 1, 8; rrn'ted States r. Terry, 41 F. 771, 773,
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774), is void for want of jurisdiction, and therefore

tlie District Court committed reversible error in con-

firming the order and denying the petition for review.

The appeal therefrom is valid and the record amply

sufficient to present the jurisdictional questions raised

by appellants. It therefore is required by law that

the appeal be determined on its merits and not dis-

missed.)

II.

The opinion of Judge Dietrich, next proceeds as

follows

:

''The referee decided only that in a summary
proceeding, instituted by the trustee, the bank-
ruptcy court had jurisdiction to entertain the
issue. Being discontent with this ruling, made
upon a preliminary objection, apjoellants without
awaiting the event of a trial on the merits, peti-

tioned the District Judge for a review, and the

order from w^hich the appeal is prosecuted went
no further than to deny the petition. Manifestly,
therefore, the appeal is jDremature."

(Now the obvious and conclusive answer to this is

that the referee not only decided and very erroneously

decided that the Bankruptcy Court had jurisdiction

to entertain the issue, it being the well settled law as

shown by the many authorities cited in appellants'

briefs that no such jurisdiction exists, but the referee

went further and made the following void ''turn-

over" order:

"The Referee: In the making of this order
overruling the plea to the jurisdiction, the referee
goes further and holds that the trustee is entitled



to the possession of tlie boat, and the order is that
the boat be delivered to the trustee. Under this

order of delivery, hoivever, I tvill grant you a stay

of five days. So ordered.'' (R. 21, 29, 32.)

The order to show cause on which this "turn-over"

order was made, expressly says:

"It is ordered that Arvid Pearson and A. J.

Hennessy show cause, if any thev have, on the
27th day of October, 1928, at 10^ o'clock A. M.
why the said Arvid Pearson and A. J. Hennessy
should not immediately turn over and deliver to

the said A. W. Higgins, trustee herein, the pos-
session of the boat 'Saxon.' " (R. 6.)

The statement in the opinion of Judge Dietrich that

"appellants without awaiting the event of a trial

on the merits, petitioned the District Judge for a
review, and the order from which the appeal is

prosecuted went no further than to deny the peti-

tion,
'

'

is conclusively answered by the i)oint, sustained as it

fully is, by the authorities cited in appellants' briefs,

that upon the record, there is no jurisdiction in the

Bankruptcy Court or its referee to liold ''a trial on

the merits/' as the jurisdiction is vested exclusively

in the state Courts by Section 23 of the Bankruptcy

Act to hold such trial; therefore appellants were not

required by law to await the event of a trial on the

merits before the Bankruptcy Court, as such a trial

would be absolutely void for want of jurisdiction.

And Judge Dietrich is in error in stating as he does

in the opinion filed, that the order from which the

appeal is prosecuted "went no further than to deny

the petition," as it does go further and confirms the



*'tiirn-over" order of the referee. (R. 21, 29, 32, 39,

40.) I]iit denying- the petition for review, containing

the prayer that the "turn-over" order be adjudged

void for want of jurisdiction, is manifestly sufficient

to present the jurisdictional question on the appeal.

It results that the appeal is not premature and that

Judge Dietrich is mistaken in stating that it is. Of

course the evident purpose of the ''turn-over'' order

as made by the referee, is the illegal one to bring the

boat into the prohibited jurisdiction of the Bank-

I'uptey Court for trial on the merits of the adverse

claim of title asserted by appellants. Doubtless they

could consent to such a trial, but it would be void in

any event as it is elementary that consent cannot give

jurisdiction over the subject matter. Nor would ap-

pellants ever give their consent, as the case is properly

before the state Court in the claim and delivery action

there pending and awaiting trial in due course, and

the boat is in the valid custodia legis of that Court,

and in said action, as held by the many authorities

cited on the point, in appellants' briefs. It would

therefore manifestly be worse than futile to ''await

the event of a trial on the merits" in the Bankruptcy

Court, such as required by the opinion of Judge

Dietrich, when it is clear from the record and the well-

settled law on the point, that the Bankruptcy Court

is entirely without jurisdiction of the case, so far as

the appellants are concerned.)



III.

The opinion of Jud^-e Dietrich tlu^i proceeds and

concludes

:

"In an ordinary case at law or in eriuity an
order overruling an objection to the courts' juris-
diction is not appealable; and no more is a like

order in a l)ankruptcy proceeding. Appellants
could have no real grievance unless and until the
referee entered a turn-over order. After a hear-
ing upon the merits, the trustee's prayer may be
denied, in which contingency ap])ellants will have
no ground to complain. Appellate courts do not
sit to anticipate possible grievances or to try out
controversies in piecemeal. The appeal will,

therefore, be dismissed without prejudice to any
question of jurisdiction or upon the merits. Costs
to appellee."

(What we have already said herein, sufficiently and

we think conclusively answ^ers this portion of the

opinion. The order here involved is the "turn-over"

order of the referee, appearing in the record, pages

21, 29, 32, and Judge Dietrich is mistaken in dispos-

ing of the case as if no such order had been made.

He is also mistaken in asserting that
'

' after a hearing

upon the merits, the trustee's prayer may be denied,

in which contingency appellants will have no ground

to complain. "^^ The obvious and conclusive answer to

this is that the Bankruptcy Court has no jurisdiction

of a trial or hearing on the merits, but as held by the

authorities cited on the point in appellants' briefs, the

jurisdiction is exclusively in the state Court, under

Section 23 of the Bankruptcy Act and under the gen-

eral doctrine of well settled law, that the valid cus-

todla legis of the state Court, respecting the liont in
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controversy, precludes such a thing as jurisdiction of

the issue or the case, by the Bankruptcy Court. That

the cnstodia legis of the state Court is valid and ex-

clusive is clearly shown in the briefs of appellants and

by the many authorities there cited, bearing in mind

of course that the jurisdiction of the state Court rests

upon the averment in the complaint there filed, that

the boat is partnership property (R. 8, 9), from which

it results that the Bankruptcy Court would have no

jurisdiction over it, as held by the authorities cited

at page 10 of appellants' opening brief. And also

bearing in mind that in the record on this appeal and

as held by the authorities cited at page 9 of the brief,

the appellee has admitted that the boat is partnership

property. Also bearing in mind that the well settled

law requires it be held on this appeal and upon the

record, that the adverse claim of title to the boat as

partnership property, must be considered real, sub-

stantial and l)ouft fide, as held by the authorities cited

at pages 14 and 27 of the brief, and therefore it re-

sults that the jurisdiction is exclusively in the state

Court, imder Section 23 of the Bankruptcy Act, and

so held by the authorities cited at pages 13 and 14.)

IV.

In conclusion, not only is the opmion fmidamentally

erroneous in disregarding the referee's '*turn-0A^er"

order appearing in the record, pages 21, 29 and 32,

but it entirely fails to answer the important objection

that the order operates to deprive the appellants of

their property without "due process of law" and in
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violation of the Fifth Amendment, by takin,*:^ it from

their possession, which at present is also the castodia

Ieg is of the state Court, and so held by the authorities

cited at page 19 of the opening brief and page 13 of

the record, and giving it to the trustee, before there is

any hearing or decision upon their legal right to re-

tain the possession and without any allegation in the

trustee's petition for the ''turn-over" order and with-

out any evidence or decision in the case that appel-

lants' adverse claim of title to the boat as partnership

property is merely colorable. That in such a case to

take the boat from their possession by the ''turn-

over" order appearing at page 21 and mentioned as

such by the referee, at pages 29 and 32 of the Record,

and give it to the trustee and compel appellants

to thereafter litigate their claim to the boat before

the Bankruptcy Court, which according to all the

authorities on the point, has no jurisdiction of the

matter, is depriving them of tlieir property with-

out "due process of law" is distinctly held by the

authorities cited at pag^es 17, 22 and 23 of the open-

ing brief and page five of the petition for a re-

hearing. This conclusive point, going to the juris-

diction of the referee to make the "turn-over" order,

has doul)tless been disregarded and erroneously dis-

regarded, by reason of the mistaken and inadvertent

assertion in the opinion that no "turn-over" order

has yet been made. If the order appearing in the

record at page 21 and referred to at pages 29 and 32

is not a "turn-over" order, as contended by the parties

and held by the District Court and its referee, then

it should be explicitly so decided on this appeal and
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not left to mere inference. As the matter now stands

it is micertain and cannot be ascertained from your

opinion and decision whether you hold that the order

is insufficient in form or substance as a "turn-over"

order, or you have failed to discover its existence in

the record. In the event of an attempt to enforce

the order, the question would become important. It

is important anyway that the validity of the order

be determined on this appeal. If the order is held to

be unperfect or insufficient in form or substance, then

according to the rules governing appellate remedial

procedure, the law requires that on this appeal the

jurisdictional questions presented by appellants be

determined. It is only the complete absence of a

"turnover" order, not merely an imperfect one, that

would justify the dismissal of the appeal.

V.

It is respectfully submitted that the petition for a

rehearing should be granted.

Dated, San Francisco,

July 25, 1929.

George D. Collixs, Jr.,

A. J. Hennessy,

Attorneys fo7^ Appellant

and Petitioner, Arvid

Pearson.

A. J. Hennessy,

Pro Se,
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VI.

Certificate of Counsel.

It is hereby certified that in our judgment and in

tlie judgment of each of us, the foregoing' addenda

and supplement to the petition for rehearino- hereto-

fore served and filed, is well founded; and we do

further hereby certify that said addenda, supplement,

and petition are not interposed for delay.

George D. Collixs, Jr.,

A. J. Hennessy,

Counsel fo7^ Appellant

and Petitioner, Arvid

Pearson.

A. J. ITennessy,

Pro Se.
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No. 5736

IN THE

United States Circuit Court of Appeals

For the Ninth Circuit

Aryid Pearson and A. J. Hennessy,

Appellants,

vs.

A. W. HiGGiNS, as Trustee in Bankruptcy

of Louis Morgan (a Bankrupt),

Appellee.

APPELLANTS' PETITION FOR A REHEARING.

To the Honorable the Judges of the United States

Circuit Court of Appeals for the Ninth Circuit

and to the Court:

I.

The appeal in this case was dismissed by you four

days ago, to wit: on the 15th day of July, 1929, and

solely upon a ground clearly and directly contradicted

by and in conflict with the record, viz. : that the referee

in bankruptcy made no ^^turn-over" order. The

record certainly shows he did, and that the order as

therein stated, is as follows:

"The Referee: In the making of this order over-

ruling the plea to the jurisdiction, the referee goes



further and holds that the trustee is entitled to the

possession of the boat, and the order is that the boat

be delivered to the trustee. Under this order of de-

livery, however, I will grant you a stay of five days."

(Record, p. 21.) At pages 22, 23, 25, 26 and 27 of the

record, the petition to the District Court for review

of this order, expressly specifies it as the sole and only

basis of the petition. At pages 29 and 32 of the rec-

ord, the refei'ee in response to the petition, adverts to

this ^'turn-over" order as having been made by him.

At pages 29, 32, 37 and 38 of the record, he expressly

states that the above quoted ** turn-over" order was

made by him ; this statement of the referee in response

to the petition for review, is required by General

Order XXVII in Bankruptcy. In deciding the peti-

tion for review of this "turn-over" order of the

referee, the District Court on briefs and argument

directed specifically^ to the invalidity of the
'

' turn-

over" order, denied the petition and confirmed the

order by confirming the referee's report relating to it.

(Record, pp. 17, 21, 29, 31, 32, 37, 38.) Clearly this

decree of the District Court is appealable under Sec-

tion 24a of the Bankruptcy Act as amended May 28,

1926. (44 Stat. 662.) It is distinctly so held in:

Taylor v. Yoss, 271 IT. S. 180, 181, 183; 46 S. C.

Rep. 461, 463, 464, 465;

Harrison v. Chamberlin, 271 U. S. 191, 193;

Gibbons v. Goldsmith, 222 F. 826, 828;

Clark V. Huckaby, 28 F. (2d) 154, 156, 157.

The appellants' briefs explicitly specify repeatedly

tlie record fact that the ^Hurn-over'^ order tvas made

hy the referee. See opening brief, pages 1, 3, 4, 8, 14,



16, 17, 22, 23, and reply brief, pages 2, 4, 5, 15, 16, 18,

19, 20 and 21. And so does the brief of the appellee

and so do the assignments of error. (Record, pp. 42,

43, 44 and 45.) And so do the specifications of error

as set forth at pages 7 and 8 of the opening brief of

appellants, and the "turn-over" order is also in-

dicated in the referee's order to show cause as appear-

ing at page 6 of the record, and upon which the

"turn-over" order was made. The certified transcript

of the record as furnished on the appeal, contains the

"turn-over" order of the referee, as per the praecipe.

(Record, pp. 1, 2, 21, 29, 32, 37, 38, 48.) The point

or ground upon which the appeal has been errone-

ously dismissed by you, is not only entirely without

support in the record and clearly in conflict with the

record, but it is a point and ground not raised by

counsel for appellee in their brief nor at the oral

argument nor by you during the course of the argu-

ment, nor in the District Court upon the petition for

review, nor at all. This alone should induce recon-

sideration.

Clearly it would not be right or legal or just to put

the appellants to the expense and delay of another ap-

peal to obtain the remedy the law plainly gives them

agamst the existing void "turn-over" order of the

referee, when the necessary remedy can and should be

had by the present and pending appeal. The record is

clear that the proceedings and decree of the District

Court on the petition for review, are based on the

uncontroverted and unquestioned fact that the referee

made the "turn-over" order and the Court below in

denying the petition, sustained the order, for the
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prayer of the petition is that the order be "vacated,

set aside and annulled." (Record, pp. 22, 27.) Not

only the appellants contend, but the appellee contends

that the "turn-over" order was made by the referee

precisely as appears at pages 21, 29 and 32 of the

record. If it is not a "turn-over" order, the parties

have the right on this appeal to an explicit decision

on the point, for it is considered by them and by the

referee and by the District Court to be such an order.

The existence of the order is alleged in the petition,

as appears at page 22 of the record, and

not traversed by answer. This it is held is conclusive

of the fact, by the authorities cited at page 9

of appellants' opening brief. The appeal is

properly taken from the order and decree of the Dis-

trict Court, denying the petition for review^ and con-

firming the order and proceedings of the referee.

(Record, pp. 39, 40.) There is no such thing as an

appeal from the referee's "turn-over" order, but the

appeal as properly taken and perfected, from the de-

cree of confirmation, and denial of the petition, in-

volves the validitv of the order.

II.

You erroneously say in your opinion on file in the

case, that

"the referee decided only that in a summary pro-
ceeding, instituted by the trustee, the bankruptcy
court had jurisdiction to entertain the issue.
* * * Appellants could have no real grievance
unless and imtil the referee entered a turn-over
order."



The record at pages 4, 5, 6, 17, 18, 21, 22, 23, 25, 26,

27, 29, 31, 32, 37, 38, shows that the referee not only

erroneously decided that in a summary proceeding

instituted by the trustee, the Bankruptcy Court had

jurisdiction to entertain the issue, but also that on the

very basis of this plainly erroneous ruling, the referee

made and entered the 'Hurn-over" order requiring

appellants to deliver possession of the boat ''Saxon"

to the trustee, thereby in summary proceedings, tak-

ing the boat from appellants and giving it to the

trustee without any hearing or decision respecting the

legal right of appellants to have and retain possession

of the boat as partnership property, and without alle-

gation by the trustee or the slightest evidence that

the adverse claim of appellants to the boat is merely

colorable and not real, substantial and bona fide; it

results that the "turn-over" order of the referee is

void, it being clearly in violation of the Fifth Amend-

ment of the Constitution of the United States in de-

priving appellants of their property without due

process of law as distinctly held by all the authorities

on the Yery point, some of which we cite

:

Marshall v. Knox, 16 Wall. 551, 555, 556, 557;

Smith V. Mason, 14 Wall. 419, 431, 433;

Louisville T. Co. v. Cominger, 184 U. S. 18, 25

;

Havemeyer v. Superior Court, 84 Cal. 327, 396,

397, 400, 401

;

Stuparich V. Superior Court, 123 Cal. 290, 292.

We of course concede that if the referee had made

no '' turn-over" order, and had only overruled the plea

to the jurisdiction, and did nothing more than that,

there would be nothing to support the appeal; but



the record here is clear, direct and conclusive that the

"turn-over" order was made by the referee, and on

the basis of his j)lainly erroneous order overruling the

appeUants' objection to the jurisdiction; your un-

doubtedly erroneous decision to the contrary, is cer-

tainly refuted by the record as it stands before you

on this appeal. True the "turn-over" order was not

made upon a hearing on the merits as to whether the

boat is or is not partnership property, but this could

not legally be done by the Bankruptcy Court or its

referee, for want of competent jurisdiction to do it,

as held by the many authorities cited at pages 13 and

14 of appellants' opening brief; and in any event it

can make no difference that the "turn-over" order

was not made upon a hearing on the merits, for it is

the legal and constitutional T-ight of the appellants to

defend and retain their possession of the boat imder

the adverse claim of title they assert to it as being

partnership property and against the manifestly void

"turn-over" order of the referee, requiring them in

summary proceedings to at once surrender and deliver

the boat to the trustee and thereafter litigate their

right to its possession, thus illegall}^ and in violation

of their constitutional right, first dispossessing them

of their property without "due process of law," and

then compelling them to go to Court to recover it.

Were they to comply with the existing void order of

the referee and deliver the boat to the trustee, as re-

quired by it, there could be no such thing as a subse-

quent "turn-over" order in a trial that if held, would

be necessarily void for want of jurisdiction, if had on

the merits of the issue as to whether the boat is



partnership property or not, for the trustee would

have the possession. This answers your suggestion

about appellants having appealed 'Svithout awaiting

the event of a trial on the merits," and that "after

a hearing on the merits, the trustee's prayer may be

denied, in which contingency appellants will have

no ground to complain. '

' They certainly have ground

to complain against a trial that if had would un-

doubtedly be void for want of jurisdiction, as held

by the authorities cited at pages 13 and 14 of the

opening brief. Therefore this present opportunity

by means of the pending appeal is the only one

appellants can have to contest the validity of the

"turn-over" order as heretofore made by the referee

upon the petition of the trustee and on the inci-

dental order to show cause, appearing in the

record at pages 2 to 6, inclusive. Appellants' right

to make the contest on the appeal, results from the

decree of the District Court confirming the referee's

void "turn-over" order, and denying the petition to

vacate and adjudge it void, (Record, pp. 22 to 27, 39,

40), upon a review pursuant to General Order XXVII
of the General Orders in Bankruj^tcy and Rule 9 of the

Rules of the District Court respecting proceedings in

bankruptcy. That the decree of the District Court is

appealable under Section 24a of the Bankruptcy Act

as amended May 28, 1926, (44 Stat. 662), is distinctly

held to be the law, by the authorities herein cited on

the point.
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III.

You say in the opinion on file that "after a hearing

upon the merits, the trustee's prayer may be denied,

in which contingency appellants will have no ground

to complain." The obvious and conclusive answer to

this suggestion is that in the first place and as held

by the many authorities cited at i)ages 13 and 14 of

the opening brief, and upon the facts shown by the

record, the Bankruptcy Court and its referee have

no jurisdiction to hold a hearing on the merits of

the adverse claim, and in the next place and

in the meantime, the appellants are deprived by the

referee's void "turn-over" order, of the possession of

their property, taken from them without due process

of law and in violation of the Fifth Amendment, it

being the fact established by the record that the

referee made the "turn-over" order, without alle-

gation, proof or decision or hearing tending in the

slightest degree to show that appellants' adverse claim

to Ihe boat is merely colorable and not real, substantial

and bona fide,—a conclusive and jurisdictional point

against the validity of the order, as held by the

authorities cited in the opening brief; and it being

also clear from the case as presented by the

record, that neither the Bankruptcy Court, its

referee or the trustee ever had the requisite

jurisdictional possession, actual or constructive, of

the boat as the necessary competent and valid basis

and essential condition precedent to the existence of

a right in the Court or its referee to determine on its

merits the issue either in plenary suit or summary
proceedings, to wit: the issue whether the adverse



claim of appellants to the boat as partnership prop-

erty is sustained by the law and the facts, or merely

colorable, and it being also clearly established by the

record that the boat is in a perfectly valid custodia

legis of the state Court and it being the well settled

law as shown by the many authorities cited at passes

13 and 14 of the opening brief, that the juris-

diction to determine the case and the issue on its

merits, is eorclusively in the state Court, in the plenary

suit there pending. All these plainly conclusive

points amply sustained by the many authorities cited

in appellants' briefs, pertain to the merits of the ap-

peal now pending before you, and on principle and

authority, as fully show^l in the briefs, they are cer-

tainly entitled to have them determined on this ap-

peal and on the record as it stands, your fundamental

mistake being in assuming contrary to and in con-

flict tvith the record, that there was no '' turn-over"

order made by the referee, when the record shows

clearly that the order was made. (Record, pp. 21,

29, 32.)

IV.

There is yet another aspect of the case, conclusively

showing that your decision is contrary to well settled

law, for in the reasoning upon which your ruling is

based, you virtually and erroneously hold that the

District Court in bankruptcy and its referee have

competent .iurisdiction to determine the issue on its

merits, whether the boat in controversy is or is not

partnership property, when according to the many au-
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thorities cited at pages 13 and 14 of appellants' open-

ing brief and according to Section 23 of the Bank-

ruptcy Act, the jurisdiction to decide the issue is exclit-

sively in the state Court and in a plenary suit. And

you evidently in this matter have entirely overlooked

the conclusive point made by appellants and the many

authorities sustaining it, cited at page 9 of the opening

brief, that the record shows on the face of it, tliat the

appellee has admitted that the boat is partnership

property and therefore it is not and cannot be subject

to the jurisdiction of the District Court or its referee

in the bankruptcy case, as distinctly held by the nmner-

ous authorities cited at page 10 of the brief. Such being

the case before you, clearly your reasoning impliedly

conceding to the Bankruptcy Court as it erroneously

does, competent and legally sufficient jurisdiction to

determine the question as to whether the boat is

partnership property or not, is undoubtedly contrary

to all the authorities on the point, and plainly erro-

neous in every possible aspect of the case presented

by the record. Manifestly your ruling that the Bank-

ruptcy Court and its referee have jurisdiction to

determine the question, the boat never having been

in the actual or constructive possession of either, as

shown in both the opening and reply brief, and to do

this by a trial on the merits, is certainly a ruling

in conflict with well settled law, according to the

numerous authorities cited at pages 13 and 14 of the

opening brief.
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V.

It is true there is no appeal from an order errone-

ously overruling an ohjection to the jurisdiction, but

there certainly is an appeal from a denial by the

District Court, of a petition to review and annul X)ro-

ceedings of a referee in bankruptcy, based upon such

an order and subsequently culminating as plainly

shown by the record here, in a void ''turn-over" or-

der, the referee had no jurisdiction to make, as

against the real, substantial and bona fide adverse

claim of title asserted by the appellants and held to be

such by the authorities cited at pages 14 and 27 of the

opening brief. In such a case and as decided by all

the authorities upon the point, the jurisdiction to

hear and determine the issue presented, as to whether

the boat is partnership property or not, is exclusively

in the state Court and in a plenary suit, the Bank-

ruptcy Court never having had either actual or con-

structive possession of the boat. Your reasoning and

your decision to the contrary, are clearly in conflict

with this well settled law on the subject, as shown by

the numerous authorities cited at pages, 11, 13, 14, 15,

16, 17 and 18 of the opening brief, for what you have

actually done is to remit to the bankruptcy court and

its referee, for decision, an issue over wdiich neither

can have jurisdiction, as held by all the authorities

on the point. Dismissing the appeal without preju-

dice to the question is manifestly no answer to this

objection. And in any event the ground on which

you dismissed the appeal is not sustained by the

record, a conclusive point already sufficiently dis-

cussed herein.
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VI.

The record on the appeal, clearly shows that the

referee made the *' turn-over" order appearing there-

in at page 21 and referred to at pages 29 and 32, with-

out allegation in the trustee's petition for the order,

aiid without proof or decision that the adverse claim

of title asserted by appellants is merely colorable and

not real, substantial or bona fide. Now as held by the

authorities cited at pages 14 and 27 of the opening

brief, in this condition of the record, the law deems

the adverse claim to be real, substantial and bona fide

and not merely colorable, and therefore and as held

by the many authorities cited at pages 13 and 14 of

the brief, the Bankruptcy Court and its referee would

have no jurisdiction to make the "turn-over" order

appearing at page 21 of the record. It also clearly

appears from the record that the 'Hurn-over" order

was made by the referee, for the sole purpose of

bringing the boat in controversy into the jurisdiction

of the Bankruptcy Court to have it there determined

whether it is partnership property or not, the ap-

pellants being thus and thereby deprived of their legal

and constitutional right to retain the possession of

the boat mitil it is first decided by competent judicial

authority, that the boat is not partnership property,

but is the individual property of the bankrupt, or that

t]ieir adverse claim of title is merely colorable. This

procedure on the part of the referee in making the

"turn-over" order for the purpose stated, is of

course in violation of the "due process of law" clause

in the Fifth Amendment as held by the authorities

cited on the point in the opening and closing briefs



13

of the appellants. The referee also manifestly erred

in holding as the record shows, that exclusive juris-

diction is in the Bankruptcy Court to determine on

its merits the issue of title as to whether the boat is

or is not partnership property, whereas according to

all the authorities on the point, many of them cited

in the opening brief, pages 13 and 14, the jurisdiction

to determine the issue on its merits m the instant case,

is exclusively in the state Courts as provided in sec-

tion 23 of the Bankruptcy Act, and in a plenary suit,

the Bankruptcy Court and its referee having only

jurisdiction to determine whether the claim is merely

colorable or not and then only if on allegation and

proof, adjudged merel}^ colorable, to make a 'Hum-

over" order if and only if the Bankruptcy Couii: and

its referee had either the actual or constructive pos-

session of the boat in controversy at the time of the

filing of the petition and the making of the adjudica-

tion in bankruptcy, a jurisdictional essential not ex-

isting in the instant case, as the boat was then in the

valid custodia legis of the state Court under its writ

of execution, as held by the Supreme Court in Lil)-

erty Nat. Bank v. Bear, 265 U. S. 365, 368 to 371 and

Ta^il)el V. Fox, 264 U. S. 426, 430 to 434, 437, 438. And

the record before you is clear that prior to and at the

time the ''turn-over" order was made by the referee,

the boat w^as then, ever since has been and now is in

the valid custodia legis of the state Court in the

there pending action of claim and delivery, now await-

ing trial in due course, and in which pending action,

the state Court is given exclitsive jurisdiction by sec-

tion 23 of the Bankruptcy Act, to determine the is-

sue as to whether the boat is partnership property or
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not, and its decision will be res judicata on the Bank-

ruptcy Court and its referee, as held by the authori-

ties cited on the point, at page 21 of the opening brief,

a conclusive pomt in the case, also fully sustained by

the many authorities cited at pages 13 and 14 of the

opening brief. From all of which it results that the

referee's ''turn-over" order is absolutely void for

want of jurisdiction. Now in dismissing the appeal

you have thereby and in the reasoning on which you

base your decision, and in impliedly at least, con-

ceding to the Bankruptcy Court and its referee the

authority to proceed to a hearing and trial of the

adverse claim of title, on its merits, come into con-

flict with the well settled law that they have no such

jurisdiction in the case, upon the facts presented by

the record. For this reason also the petition for a

rehearing should be granted.

YII.

In the event this petition for a rehearing is denied,

w^e respectfully request a further stay of mandate for

thirty days to enable us to file and docket wdthin that

period of time, the proper application to the Supreme

Court of the United States for the writ of certiorari,

concurrently with which we can also apply to the

Court for leave to file a petition for mandamus com-

pelling a hearing and decision of the appeal on its

merits.
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VIII.

For the reasons and upon the grounds stated in this

petition for a rehearing, the appellants pray that it

be granted and the appeal be determined on its merits,

as required by law.

Dated, San Francisco,

July 19, 1929.

All of which is respectfully submitted.

George D. Collins, Jr.,

A. J. Hennessy,

Attorneys for Appellant

and Petitioner, Arvid

Pearson.

A. J. Hennessy,

Pro Se.

Certificate of Counsel.

It is hereby certified that in our judgment and in

the judgment of each of us, the foregoing petition for

a rehearing is well founded and we do further hereby

certify that it is not interposed for delay.

George D. Collins, Jr.,

A. J. Hennessy,

Counsel for Appellant

and Petitioner, Arvid

Pearson.

A. J. Hennessy,

Pro Se.
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In the District Court of the United States for the

District of Idaho, Southern Division

OLIVER HILL; W. P. RICE; E. C. GLEASON;
CLARA T, VEAZIE; H. E. BARRETT; A. A.

HOLBROOK; ROMAN M. TISS; LEWIS A.

LEINBAUGH; J. F. HOBBS; JOHN T.

THORPE,
Plaintiffs

VS.

TWIN FALLS NORTH SIDE LAND AND WA-
TER COMPANY, a Delaware Corporation, and

THE CONTINENTAL AND COMMERCIAL
TRUST AND SAVINGS BANK, a Corporation,

Trustee,

Defe7idants

ROBERT ROGERSON, KENNETH McLEOD and

BLAINE FURGERSON,
Intervenors

NOTICE OF MOTION
To the above named defendants and to the inter-

venors and to E. A. Walters, Esq., Hawley and

Hawley, Esquires, and to E. M. Wolfe, Esq., their

attorneys of record.

You and each of you will please take notice that

the supplemental complainant, D. L. McClung, will

move the court at the court-room of the Federal

Building in Boise, Idaho, on the 22nd day of Decem-

ber, 1927, at the hour of 10:00 o'clock A. M. of said
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day to make an order permitting the supplemental

complainant D. L. McClung to file his supplemental

complaint, herein copy of which is attached to the

motion, motion and copy of supplemental complaint

being hereto attached and made a part thereof.

That said motion will be made upon the supple-

mental bill of complaint of D. L. McClung and upon

the original pleadings, papers, records and files in

said cause.

J. B. ELDRIDGE,
Attorney for Supplemental Complainant

Residence, Boise, Idaho.

Endorsed: Filed Dec. 7, 1927.

By W. D. McREYNOLDS, Clerk

By VERNA THAYER, Deputy.

(Title of Court and Cause)

MOTION
Comes now the supplemental complainant, D. L.

McClung, and moves the court for an order per-

mitting the supplemental complainant to file his

supplemental bill of complaint for the reasons and

upon the grounds set forth in said supplemental

bill of complaint, copy of which is hereto attached

and made a part hereof.

J. B. ELDRIDGE,
Attorney for Supplemental Complain-

ant, D. L. McClung,

Residence, Boise, Idaho.



Twin Falls N. S. Land & Water Co., et al

Endorsed: Filed Dec. 7, 1927.

W. D. McREYNOLDS, Clerk.

By VERNA THAYER, Deputy.

(Title of Court and Cause)

SUPPLEMENTAL BILL IN EQUITY

Comes now D. L. McClung and for SUPPLE-
MENTAL BILL IN EQUITY alleges and states:

I

That on the 13th day of April, 1916, Oliver Hill

and others filed their Amended Bill of Complaint

in said cause, to which reference is hereby made

and by such reference made a part hereof.

II

That on December 20, 1917, pursuant to motion

theretofore made, Robert Rogerson and others filed

their Bill of Intervention in said cause December

20, 1917, to which reference is hereby made and by

such reference made a part hereof.

Ill

That on December 20, 1917, stipulation between

all said litigants was filed for decree, copy of which

marked EXHIBIT "A" is hereto attached and made

a part hereof.

IV

That decree was entered on December 20, 1917,
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in said cause, copy of which marked EXHIBIT "B"

is hereto attached and made a part hereof.

V
That your complainant herein was at the time of

the filing of the original and said Amended Bill

and Bill in Intervention, Stipulation and Decree,

and is now the owner of the following described

land, to-wit: The Northeast quarter of the South-

east quarter and the Southeast quarter of the

Northeast quarter of Section Two, Township Ten

South, Range 18 East, Boise Meridian, Jerome

County, State of Idaho, situate upon and as a part

of Northside Irrigation Project and the owner of

the right to receive one-eightieth second foot for

each acre of land under what is known as first

segregation contract as set forth in said Amended

Bill and was one of the parties on whose behalf

said cause was prosecuted and maintained, and on

whose behalf said stipulation was signed and on

whose behalf said decree was rendered.

VI

That on or about the months of April and July,

1907, respectively, one Fred Waite, the predecessor

in interest of your supplemental complainant

entered into his certain water right contracts with

Twin Falls North Side Land and Water Company,

said contracts being of the same kind and character

as the settlers' contracts set forth and described in
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the Amended Bill and the Bill in Intervention in

this cause wherein and whereby a water right was
acquired for the lands belonging to this supple-

mental complaint described as aforesaid

:

That subsequently stock certificates in North

Side Canal Company were issued to supplemental

complainant herein, copies of one of said contracts

and certificates marked EXHIBITS "C" and "D"
are hereto attached and made a part hereof said

contract and stock certificate being of the same

character and import as issued to all settlers under

said project.

VII

That your supplemental complainant has per-

formed all the obligations on his part to be per-

formed under said contracts and hereby offers to

do equity and to subject himself to the equitable

consideration of the court.

VIII

That under the terms of said decree the United

States District Court for the District of Idaho

adjudged and decreed that the several contracts set

forth in the Bill of Complaint and their amend-

ments shall remain in full force and effect between

all parties concerned therein; that your supple-

mental complainant is deeply interested in said

contracts.
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IX

That said Court adjudged and decreed that the

construction company had the right to sell and keep

sold 170,000 shares of stock carrying with it the

right to irrigate 170,000 acres and no more, and

that no other or further shares of stock should be

sold if by so doing the settlers' contracts would be

violated.

X
That Twin Falls North Side Land and Water

Company has made no attempt until within approxi-

mately the last few months to sell or dispose of

stock in North Side Canal Company, Ltd., in excess

of 170,000 shares and has within said time offered

for sale and is now offering for sale, and unless

restrained and enjoined by order of this court, will

sell stock in excess of 170,000 shares which shares

will entitle land in excess of 170,000 acres to receive

water for irrigation out of the present water sup-

ply of the North Side Canal Company to the injury

of complainant and in violation of his contract with

said Twin Falls North Side Land and Water Com-

pany, then and now in force and in violation of said

decree ; that the present available water supply fur-

nished by said Land and Water Company for said

North Side Canal Company is insufficient to sup-

ply the amounts already contracted to be furnished

to settlers; that the present capacity of the irriga-

tion system furnished by said Land and Water Com-
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pany for said North Side Canal Company is not

sufficient to permit of the delivery of the amounts

already contracted to be delivered to settlers by

said Land and Water Company ; that the dependable

operating capacity of the system is not more than

3360 second feet and there is a water loss of 40

per cent of making deliveries through said system

;

and that 3360 second feet of water if available in

the system will only furnish and deliver the con-

tract amounts of water to 163,080 acres under said

state and settlers' contracts now outstanding.

XI

That said Twin Falls North Side Land & Water

Company, defendant herein, is offering to sell

15,000 shares of stock more representing water for

use on 15,000 acres additional lands to be irrigated

from the said water supply, and to be irrigated

from the canal system belonging to the lands of the

North Side Project as aforesaid, which are wholly

and notoriously inadequate to furnish water, there-

for, in that said system has never been completed

in conformity with said decree and that further sale

of additional shares of stock and water rights to

additional lands as is now proposed and threatened

by defendant, Twin Falls North Side Land and

Water Company as aforesaid, and in violation of

said decree, will cause great and irreparable injury

to your Supplemental Complainant and all others

similarly situated.
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XII

That there are a large number of water users

holding contracts similar to that of your supple-

mental complainant herein, and on account of the

vast numbers interested as your complainant is

interested, it would be impracticable to bring them

all before the court and your supplemental com-

plainant brings this supplemental proceeding on

behalf of himself and all such persons similarly sit-

uated, on whose behalf the Bill in Intervention

herein was prosecuted, and decree entered thereon.

That your supplemental complainant and others

similarly situated have no plain, speedy and ade-

quate remedy at law.

XIII

That your supplemental complaint brings this

action in aid of said former decree rendered by this

court and for the enforcement thereof, and to render

said decree operative and effective.

XIV

That your supplemental complainant and those

on whose behalf this action is brought are citizens

and residents of the State of Idaho.

That all said acts and doings as aforesaid are

contrary to equity in good conscience and tend to

manifest wrong, injury and oppression of this sup-

plemental complainant and those similarly situated

in the premises. In consideration whereof and for
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as much as this plaintiff is remediless in the

premises at and by the strict rules of a Common
Law and can only have relief in a Court of Equity

where matters of this nature are recognizable and

relievable, this plaintiff now prays the Court:

First

That an order of this court be issued permitting

supplemental complainant to file his supplemental

bill herein.

Second

That defendant, Twin Falls North Side Land

and Water Company, be restrained and enjoined

permanently from the sale of any further water

rights to be supplied under said state and settlers'

contracts, out of the water supply available at the

time said decree was entered, and restrained and

enjoined from the sale of any further water or

water to be carried through said canal as now con-

structed.

Third

That Twin Falls North Side Land and Water

Company be required to complete said irrigation

system in conformity with said contracts.

Fourth

That if the Court shall find it expedient and

necessary, that the Court appoint a party to take

charge of said irrigation works and complete the
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same at the expense of said Twin Falls North Side

Land and Water Company, so as to make possible

the delivery of the contracted amounts of water

for 170,000 acres to the end that the settlers' con-

tracts shall not be violated.

Fifth

That your supplemental complainant and those

similarly situated have such other and further relief

as to the Court may appear just in the premises.

J. R. ELDRIDGE,
Attorney for Supplemental Complainant

Residence: Boise, State of Idaho.

STATE OF IDAHO )

) ss
COUNTY OF ADA )

D. L. McClung being first duly sworn deposes

and says: That he is the supplemental complainant

in the above entitled cause and has read the within

and foregoing supplemental bill of complaint and

knows the contents thereof, that he believes the

facts stated in the pleading to be true.

D. L. McCLUNG.

Subscribed and sworn to before me this the 9th

day of November, 1927.

C. H. ROBERTS,
Notary Public
Residing at Boise, Idaho

(SEAL)
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EXHIBIT "A"

IN EQUITY

In the District Court of the United States for the

DistHct of Idaho, Southern Division

OLIVER HILL; W. P. RICE; E. C. GLEASON;
CLARA T. VEAZIE; H. E. BARRETT; A. A.

HOLBROOK; ROMAN M. TISS; LEWIS A.

LEINBAUGH; J. F. HOBBS; JOHN T.

THORP,
Plaintiffs

vs

TWIN FALLS NORTH SIDE LAND AND WA-
TER COMPANY, a Delaware Corporation, and

THE CONTINENTAL AND COMMERCIAL
TRUST AND SAVINGS BANK, a Corporation,

Trustee,

Defendants

No. 544

STIPULATION SETTLING CASE
AND FOR JUDGMENT

For the purpose of effecting a complete and

financial settlement of the above entitled action, and

of all the issues and differences set forth or involved

therein, it is hereby stipulated and agreed by and

between the plaintiffs above named, acting for

themselves and for all other persons and associa-

tions who have contributed funds for the prosecu-

tion of this cause, or have otherwise assisted in
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such prosecution, and for all who are in privity

with said plaintiffs and for all who may lawfully

be bound by the acts of said plaintiffs herein (said

plaintiffs and all other such persons or associa-

tion being hereinafter called the parties of the first

part) and the Twin Falls North Side Land and

Water Company, one of the defendants above

named, (hereinafter called the Construction Com-

pany,) as follows; viz:

1. The Construction Company will complete its

irrigation system in accordance with the terms and

conditions of its existing contracts with the State

of Idaho, (including the contracts dated January

22, 1916, between the Bondholders' Committee so

called, and said State) and when said system shall

have been so completed, and such completion shall

have been duly certified by the Engineer of said

State as provided in said contracts, then and there-

upon a full and complete compliance will have been

effected as between the Construction Company and

said State and as between the Construction Com-

pany and the holders of contracts for purchase of

its water rights.

2. When its irrigation system shall have been

so completed and shall have been accepted by the

Board of Land Commissioners of said State then

and thereupon the Construction Company will cause

to be assigned to the North Side Canal Company,

Limited, all of the right, title and interest in and

to the Jackson Lake Reservoir, and to all storage
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water therein (estimated at 315,000 acre feet), as

embodied and set forth in that certain agreement

between the United States of America and the Kuhn

Irrigation and Canal Company, a Delaware corpo-

ration, dated February 25, 1913, a copy of which

is now on file in the office of said Board of Land

Commissioners, and will at once cause a proper

assignment of said last mentioned agreement to be

duly executed and placed in escrow in the Pacific

National Bank of Boise, Idaho, to be delivered to

said Canal Company if and when the foregoing pro-

visions of this paragraph shall have become effec-

tive.

3. The Construction Company may sell, and may

keep sold as against any cancellation or foreclosures

heretofore or hereafter effected, 170,000 shares in

the capital stock of said Canal Company, (which

shall represent the right upon the part of the hold-

ers or purchasers of such shares to irrigate 170,000

acres of land from the irrigation system of the Con-

struction Company,) and may collect the purchase

price therefor, upon the understanding, however,

that the sales of such stock, aggregating something

more than 172,000 shares thereof, heretofore made

by the Construction Company, will be adjusted

within the limit above provided through the cancel-

lation of sufficient of such shares which have here-

tofore come under its control, through foreclosure

or otherwise.



20 D, L. McClung vs.

4. If at any time in the future the Construction

Company, its successors or assigns, shall conclude

that the said irrigation system and the water sup-

ply therefor, will serve, or can be made to serve,

more than 170,000 acres of land, and if the Con-

struction Company is then unable to agree with said

Canal Company as to what excess, if any, may be

so served, then and in that event, and so often as

such may be the case, the Construction Company,

its successors or assigns, may bring an action in

any court of competent jurisdiction to have said

question judiciously determined; and the question

as to where the water must be measured to the

contract holder under his contract with the Con-

stiniction Company, and the question as to how

much water must be so measured, as to any excess

above said 170,000 acres, are not covered or affected

by this stipulation and agreement or by any judg-

ment which may be rendered hereunder.

5. The several contracts between the State of

Idaho and the Construction Company and said

Bondholders Committee, and the various amend-

ments to said contracts, are now and shall be bind-

ing and of full force and effect as between all par-

ties concerned therein, except as the invalidity of

any such contract may be pleaded in defense of any

suit brought against any individual, but no state-

ment contained in this stipulation and agreement

shall be taken in any such suit as evidence of non-

performance by the Construction Company of any
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of its obligations, covenants or agreement set forth

in its several contracts with the State of Idaho or

with any contract holders.

6. The parties of the first part will not collec-

tively or individually, commence any other action,

actions or proceedings, before any court or board,

for the determination or consideration of any or

either of the issues, of law or fact, involved in this

action; and this stipulation and agreement, as well

as the judgment to be rendered hereunder, may be

pleaded or shown in evidence, and shall constitute a

complete defense or estoppel in any such action,

actions or proceedings.

7. All of the terms and provisions of this stipu-

lation and agreement may be taken by the Court as

true and with the force of evidence, for the purpose

of any judgment or decree which the Court may
deem proper to enter herein and findings of facts

and conclusions of law are hereby expressly waived.

8. The Continental and Commercial Trust and

Savings Bank, as Trustee, becomes a party to this

stipulation and agreement through its attorneys of

record in this case for the purpose only of depress-

ing its consent to the entry of judgment hereunder.

Dated December 18, 1917.

R. V. WILCOX,
ADAM B. BARCLAY,
E. M. WOLFE,
GUTHRIE & BOWEN & A. A. ERASER,
As Attorneys for Parties of the First Part



22 D. L. McClung vs.

P. S. HADDOCK,
E. A. WALTERS,
COBB, WHEELRIGHT & DILLIE,

As Attorneys for the Construction
Company.

HAWLEY & HAWLEY,
As Attorneys for Said Trustee.

EXHIBIT "B"

IN EQUITY

In the District Court of the United States for the
District of Idaho, Southern Division,

OLIVER HILL; W. P. RICE; E. C. GLEASON;
CLARA T. VEAZIE; H. E. BARRETT; A. A.

HOLBROOK; ROMAN M. TISS; LEWIS A.

LEINBAUGH; J. F. HOBBS; JOHN T.

THORPE,
Plaintiffs

vs.

TWIN FALLS NORTH SIDE LAND AND WA-
TER COMPANY, a Delaware Corporation, and

THE CONTINENTAL AND COMMERCIAL
TRUST AND SAVINGS BANK, a Corporation,

Trustee,

Defendants

ROBERT ROGERSON, KENNETH McLEOD and

BLAINE FURGERSON,
IntervenA)rs
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IN EQUITY NO. 544

DECREE
This cause came on to be heard at this term. That

permission was given to the above named Inter-

venors to file their bill in intervention and it was

agreed that the material allegations of said bill in

intervention were deemed denied by the plaintiff

and defendants. Findings of fact and conclusions

of law were expressly waived by all parties in open

Court. That a stipulation of facts and of settle-

ment of this case and providing for judgment

thereon was entered into by the parties hereto and

said stipulation presented to the Court and duly

considered, whereupon, it was ordered, adjudged

and decreed as follows:

I.

That the Construction Company shall complete

its irrigation system in accordance with the terms

and conditions of its existing contracts with the

State of Idaho, (including the contract dated Janu-

ary 22, 1916, between the Bondholders Committee,

so called, and said State) and when said system

shall have been so completed and such completion

shall have been duly certified by the Engineer of

said State, as provided in said contracts, then and

thereupon a full and complete compliance will have

been affected as between the Construction Company

and said State and the holders of contracts for the

purchase of its water rights.
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11.

That when its irrigation system shall have been so

completed and shall have been finally accepted by

the Board of Land Commissioners of said State,

then and thereupon the Construction Company shall

cause to be assigned to the North Side Canal Com-

pany, Limited, all of the right, title and interest

in and to the Jackson Lake Reservoir, and to all

storage water, therein (estimated at 315,000 acre

feet), as embodied and set forth in that certain

agreement between the United States of America

and the Kuhn Irrigation and Canal Company, a

Delaware Corporation, dated February 25, 1913, a

copy of which is now on file in the office of said

Board of Land Commissioners, and shall at once

cause a proper assignment of said land mentioned

agreement to be duly executed and placed in escrow

in the Pacific National Bank of Boise, Idaho, to be

delivered to said Canal Company, if and when the

foregoing provisions of this paragraph shall have

become effective.

Ill

That the Construction Company may sell, and

may keep sold as against any cancellations or fore-

closures heretofore or hereafter effected, 170,000

shares in the capital stock of said Canal Company,

(which shall represent the right upon the part of

the holders or purchasers of such shares to irrigate

170,000 acres of land from the irrigation system



Twin Falls N. S. Land & Water Co., et al 25

of the Construction Company), and may collect the

purchase price therefor, upon the understanding,

however, that the sales of such stock aggregating

something more than 172,000 shares thereof, hereto-

fore made by the Construction Company shall be

adjudged within the limit above provided through

the cancellation of sufficient of such shares which

have heretofore come under its control, through

foreclosure or otherwise.

IV.

That, if at any time in the future the Construc-

tion Company, its successors or assigns, shall con-

clude that the said irrigation system and the water

supply therefor, will serve, or can be made to serve,

without violating the settlers' contracts, more than

170,000 acres of land, and if the Construction Com-

pany is then unable to agree with said Canal Com-

pany as to what excess, if any, may be so served,

then and in that event, and so often as such may be

the case, the Construction Company, its successors

or assigns, may bring an action in any court of

competent jurisdiction to have said question judi-

cially determined; and the question as to where the

water must be measured to the contract holder

under his contract with the Construction Company,

and the question as to how much water must be so

measured, thereunder for the purpose of determin-

ing what acreage may be irrigated above said 170,-

000 acres, are not covered or affected by this decree.



26 D. L. McClung vs.

V.

That the several contracts between the State of

Idaho and the Construction Company and said

Bondholders Committee, and the various amend-

ments to said contract, are now and shall be binding

and of full force and effect as between all parties

concerned therein, except as the invalidity of any

such contract may be pleaded in defense of any suit

brought against any individual, but no statement

contained in said stipulation and agreement or this

decree shall be taken in any such suit as evidence

of non-performance by the Construction Company
of any of its obligations, covenants or agreements

set forth in its several contracts with the State of

Idaho or with any contract holder.

VL
Each party hereto shall pay his own costs.

Dated at Boise, Idaho, this 20th day of Decem-

ber, 1917.

FRANK S. DIETRICH,
District Judge

EXHIBIT "C"

Contract No. 152.

TWIN FALLS NORTH SIDE LAND AND
WATER COMPANY
AGREEMENT

THIS AGREEMENT, Made in duplicate this

eighth day of July, 1907, between the Twin Falls
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North Side Land and Water Company (for conven-

ience hereinafter called "the Company"), a corpora-

tion organized and existing under the laws of the

State of Delaware, party of the first part, and Fred

Waite (for convenience hereinafter called "the pur-

chaser") of Pocatello, State of Idaho, party of the

second part, witnesseth

:

That the Company has heretofore entered into a

contract with the State of Idaho, acting by its State

Board of Land Commissioners, whereby the Com-

pany bound itself to construct a system of canals

and irrigation works for the reclamation and irri-

gation of certain lands therein described and refer-

red to, which contract is of record in the office of

the Register of the State Board of Land Commis-

sioners at Boise City, Idaho.

That the Company has heretofore entered upon

the work of construction of said irrigation system

for the purpose of diverting from Snake River the

waters thereof under the appropriation of the Twin

Falls Land and Water Company by J. H. Lowell,

Secretary, made October 11, 1900, recorded in Book

1 of Water Rights, at page 230, Lincoln County,

Idaho, records, together with other water rights

taken for use on the lands hereinafter described.

That the State Board of Land Commissioners,

pursuant to law and its rules and regulations, has

notified the Company that it may proceed to sell

or contract rights to the use of water flowing and

to flow through the canals, and rights to and in
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said system of irrigation works, pursuant to law

and to the terms of said contract with the State.

That the purchaser has made application to the

Company to be permitted to purchase, upon the

terms hereinafter set forth, the rights and privi-

leges by said contract guaranteed, to the extent

hereinafter named, which said application has been

accepted by the Company subject to the approval of

the State Board of Land Commissioners, whose

approval, previous to the delivery hereof, has been

by its Register endorsed hereon.

That in consideration of the sum of One Hun-

dred Twenty & 00/100 Dollars, cash in hand paid

this day by the purchaser to the Company and in

consideration of the covenants and agreements here-

inafter contained it is agreed that in pursuance of

the contract between the Company and the State

hereinafter called the State Contract that the pur-

chaser shall become entitled to Forty (40) shares

of the capital stock of the North Side Canal Com-
pany, Limited, the certificate thereof to be in the

form as follows, to-wit:

NORTH SIDE CANAL COMPANY, LIMITED
40 Shares. July 8th, 1907

This is to certify Fred Waite, Pocatello, Idaho,

is the owner of Forty (40) shares of the capital

stock of the North Side Land Company, Limited.

This certificate entitles the owner thereof to

receive one-eightieth of a cubic foot of water per
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acre per second of time for the following described

land: N. E. 1/4 of the S. E. V4—2-10-18, in accord-

ance with the terms of the contract between the

State of Idaho and the Twin Falls North Side Land

and Water Company and this certificate also entitles

the owner to a proportionate interest in the dam,

canal, water rights and all other rights and fran-

chises of the Twin Falls North Side Land and Water

Company, based upon the number of shares finally

sold, in accordance with the said contract between

the said company and the State of Idaho.

By
President

Attest:

Secretary

Said certificate to be delivered as provided for

in said State Contract and under the conditions

therein stated.

The water which the purchaser shall have the

right to conduct and receive through the said canal

system shall be used upon and the water shall be-

come dedicated and be appurtenant to the following

described land and no other, to-wit:

North East Quarter of the South East Quarter

(NE. 1/4-SE. 1/4) in Section Two (2) of Township

Ten (10) South of Range Eighteen (18) East,
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containing Forty (40) acres in Lincoln County,

Idaho.

And the parties hereto expressly agree as follows,

to-wit

:

1. This agreement is made in accordance with

the provisions of said contract between the State

of Idaho and the Company, which, together with the

laws of the State of Idaho under which this agree-

ment is made, shall be regarded as defining the

rights of the respective parties. And shall regulate

the provisions of the shares of stock to be issued to

the purchaser by the North Side Canal Company,

Limited.

2. The Company agrees that so long as it retains

control of the North Side Canal Company, Limited,

to-wit: so long as it shall continue to vote a major-

ity of the stock of said Company, as provided by

the State Contract, that it will cause said Company,

to keep and maintain the said irrigation system in

good order and condition and to cause any necessary

repairs thereto to be made as soon as practicable

and expedient.

Said North Side Canal Company, Limited, is to

have power to levy all necessary tolls, charges and

assessments upon all users of water in proportion to

their respective holdings of stock, whether water is

used or not and the Company hereby agrees that

no charges shall be made for the delivery of water

from this date until after the 1st day of January,

1909, and that thereafter the annual charge for
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maintenance shall not, while the Company is in con-

trol of the said North Side Canal Company, Lim-

ited, exceed the sum of 35 cents for each and every

acre to be charged against the entire acreage entered

irrespective of the irrigation thereof. The pur-

chaser agrees to pay said charges at the office of

the North Side Canal Company, Limited, on the

first day of April of each year without notice.

3. The consideration for the water rights hereby

agreed to be conveyed is the sum of $1200.00, and

the balance thereof remaining due after the cash

payment herein before acknowledged, to-wit: the

sum of $1080.00, is due and payable as follows,

to-wit

:

Prin- Inter-
Due cipal est Amount

First Deferred Payment April 1, 1909 $ 80.00 $64.80 $144.80
Second Deferred Payment " 1910 80.00 60.00 140.00
Third Deferred Payment " 1911 80.00 55.20 135.20
Fourth Deferred Payment " 1912 80.00 50.40 130.40
Fifth Deferred Payment " 1913 120.00 45.10 165.10
Sifth Deferred Payment " 1914 120.00 38.40 158.40
Seventh Deferred Payment " 1915 160.00 31.20 191.20
Eighth Deferred Payment " 1916 160.00 21.60 181.60
Ninth Deferred Payment " 1917 200.00 12.00 212.00
Tenth Deferred Payment

Interest from April 1, 1908, at 6 per cent per

annum shall be paid annually but if interest is not

paid within thirty days from the date the same falls

due then in such case it shall be computed for the

entire period at the rate of eight per cent per

annum.

4. The purchaser hereby covenants and agrees

that upon default in the payment of any of the pay-

ments above specified, or of the interest thereon,
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or any annual charge, toll or assessment, for the

operation and maintenance of the irrigation system

hereinbefore provided for, the Company may declare

the entire amount of the principal purchase price

for said water right due, and may proceed either

in law or equity to collect the same, and to enforce

any lien which it may have upon the water rights

hereby contracted, or upon the lands to which said

water rights are dedicated or may at its option pro-

ceed to enforce any remedy given by the laws of

Idaho to the Company against the purchaser.

And the purchaser hereby further covenants that

he will and by these presents does hereby assign,

transfer and set over by way of mortgage or pledge

to the Company to secure the payments of the

amounts due and to become due on the purchase

price of the water right hereby contracted to be sold

and all interest, tolls and charges herein provided

for, any and all rights which he now has or which

may hereafter accrue to him under his contract with

the State of Idaho, for the purchase of the lands

to which the water rights hereby contracted for are

dedicated, and further that immediately upon trans-

fer to him of the legal title to said lands or any

part thereof, he will, upon demand, execute to the

Company, in proper form, a mortgage or deed of

trust with power of sale in such form as may be

approved by the State Board of Land Commissioners

to secure the performance by him of the provisions

of this contract, which said mortgage the purchaser
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hereby covenants and agrees shall be a first lien

upon the lands so mortgaged, superior to any land

every incumbrance in favor of any persons whom-

soever.

5. The purchaser agrees that the shares of stock

purchased in the North Side Canal Company, shall

be and they are hereby assigned and transferred to

the Company and said Company and its agents are

hereby authorized and empowered to vote said stock

in such manner as it or its agents may deem proper

at all meetings of the stockholders of said Company

until 35 per cent of the purchase price of said stock

has been paid.

6. It is agreed that no water shall be delivered

to the purchaser from said irrigation system while

any installment of principal or interest is due and

unpaid from the purchaser to the Company or

while any toll or assessment is due and unpaid from

the purchaser to the North Side Canal Company,

Limited.

7. This contract may be assigned by the Com-

pany and thereupon the paym.ent of principal and

interest if so provided shall be due and payable to

the assignee but the payment for tolls, assessments

and charges for the delivery of water shall, unless

otherwise provided, be paid to the North Side Canal

Company, Limited, and payment thereof may be

enforced by it.

8. This contract is made pursuant to and sub-

ject to the Contract between the Company and the
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State of Idaho and the existing laws of said State.

9. All notices given to second party by the State

Board of Land Commissioners or by the first party

hereto may be sent to second party by mail ad-

dressed to Pocatello, Idaho.

IN WITNESS WHEREOF, The parties have

hereunto subscribed their names, and the Company

has caused its seal to be affixed the day and year

above written in duplicate.

TWIN FALLS NORTH SIDE LAND AND
WATER COMPANY,

By D. C. MACWATTERS,
Vice-President

FENTRESS HICE,

(SEAL) Ass't. Secretary
FRED WAITE.

I hereby certify that the above is a true copy of

the original contract in the above matter.

Attest: FENTRESS HICE.

C. M. HAPGOOD, Ass't Secy. Twin Falls North
Side Land & Water Co.

E. C. KIERSTED,
Witnesses.

The foregoing contract is hereby approved, and

has been registered this 30th day of July, 1907.

STATE BOARD OF LAND COMMISSINERS,
By M. I. CHURCH,

Register
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For value received this contract, principal and

interest, is hereby assigned and transferred to

, by authority of a resolu-

tion of the Board of Directors of the Twin Falls

North Side Land and Water Company.

TWIN FALLS NORTH SIDE LAND AND
WATER CO.,

By

EXHIBIT "D"
Incorporated Under the Laws of the State of Idaho.

No. 243. 40.00 Shares

NORTH SIDE CANAL COMPANY
Limited

CAPITAL STOCK $200,000.00

Par Value of Shares, One Dollar.

Principal Place of Business, Jerome, Idaho.

Jerome, Idaho, Oct. 10, 1914

THIS IS TO CERTIFY That D. L. McClung is

the owner of Forty and no/100 (40.00) Shares of

the Capital Stock of the North Side Canal Com-

pany, Limited. This CERTIFICATE entitles the

owner thereof to receive one-eightieth of a cubic

foot of water per acre per second of time for the

following described land: North-East Quarter of

the South-East Quarter, (NEi/i SE14), Sec. Two
(2), Twp. Ten (10) S., of R. Eighteen (18) East

B. M., in accordance with the terms of the contract

between the State of Idaho and the Twin Falls

North Side Land and Water Company.
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AND THIS CERTIFICATE Also entitles the

owner to a proportionate interest in the dam, canal,

water rights and all other rights and franchises of

the Twin Falls North Side Land and Water Com-

pany, based upon the number of shares finally sold,

in accordance with the said contract between the

said Company and the State of Idaho.

IN WITNESS WHEREOF, The said Corpora-

tion has caused its corporate name and seal to be

hereto affixed.

NORTH SIDE CANAL COMPANY, Limited.

By D. C. MACWATTERS,
(SEAL) President
Attest: HARVEY W. HURLEBAUS,

Secretary
(Service acknowledged Dec. 2, 1927,

by E. A. Walters.)

(Title of Court and Cause.)

OBJECTION TO APPLICATION FOR PERMIS-
SION TO FILE SUPPLEMENTAL BILL

IN INTERVENTION.
COME now the defendants in the above entitled

case and oppose the motion of D. L. McClung for

permission to file a supplemental bill in interven-

tion in the above entitled case, and moved the Court

for an Order denying the said McClung permis-

sion to file said supplemental bill, all upon the fol-

lowing grounds and for the following reasons:
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1. That the Court has no jurisdiction over the

matters and things sought to be litigated in the pro-

posed supplemental bill in intervention for the rea-

son that,

(a) Final Judgment was entered in this

action almost ten years prior to the filing

of said McClung's motion and no jurisdic-

diction of the case was retained by the

Court in the final judgment entered in this

cause, and

(b) The proposed supplemental bill in inter-

vention reveals on its face that it presents

to the Court a different cause of action

from that set forth in the original complaint

herein or in the bill in intervention hereto-

fore filed herein, and a cause of action

involving different parties from those who

were parties to the original bill of com-

plaint herein and/or original bill of inter-

vention, and

(c) That said McClung was not a party to,

and is not a successor in interest of any

party to, the said original action.

2. That the identical question sought to be liti-

gated by the intervenor McClung if his proposed

supplemental bill in intervention is allowed to be

filed herein, is at present being litigated in another

action which is pending in the District Court of the
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Eleventh Judicial District of the State of Idaho, in

and for the County of Jerome, wherein the said D.

L. McClung is plaintiff and the defendant herein,

the Twin Falls North Side Land & Water Company,

a corporation, is defendant, together with other

defendants, and in which action, the sole relief

sought is to prevent the defendant here, the Twin

Falls North Side Land & Water Company, from

selling shares of stock and/or water rights in the

North Side Canal Company, Limited, in excess of

170,000 acres; that said action in said State District

Court is at issue and stands ready for trial upon

the docket of said District Court and is at the pres-

ent time, and was at the time of the filing of the said

McClung's motion, pending there, undetermined,

and that the said proposed supplemental bill in

intervention is merely a duplication of the complaint

filed in said State Court and can only present for

trial the same issues already presented in said

action in said State Court and can and will only

result in a multiplicity of suits over the same sub-

ject matter.

3. That the relief sought by the proposed supple-

mental bill in intervention is not germane to the

original bill of complaint in this action or the origi-

nal bill in intervention in this action or either of

them; and that it is not supplemental thereto nor

designed to cure some oversight or change in situa-

tion, but is an attempt to inject into, and litigate,

an entirely new, separate and different cause of
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action from that presented by the original bill of

complaint and/or the original bill in intervention

herein.

4. That the matter actually sought to be pre-

sented to the Court by the proposed supplemental

bill is not fully or fairly stated in the proposed bill

;

that as a matter of truth and fact the former decree

in this action, after fixing the limit of water stock

or water rights to be sold by the defendant on the

North Side Project at 170,000 shares or acres, con-

tinued with the following language:

"That, if at any time in the future the Con-

struction Company, its successors or assigns,

shall conclude that the said irrigation system

and the water supply therefor, will serve, or

can be made to serve, without viliating the set-

tlers' contracts, more than 170,000 acres of

land, and if the Construction Company is then

unable to agree with said Canal Company as to

what excess, if any, may be so served, then and

in that event, and so often as such may be the

case, the Construction Company, its successors

or assigns, may bring an action in any Court of

competent jurisdiction to have said question

judicially determined; and the question as to

where the water must be measured to the con-

tract holder under his contract with the Con-

struction Company, and the question as to how

much water must be so measured, thereunder

for the purpose of determining what acreage
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may be irrigated above said 170,000 acres, are

not covered or affected by this decree."

That pursuant to the express language of said

portion of said decree above quoted, the defendant

herein, (which is the company referred to as the

''Construction Company" in the said decree) entered

into an agreement with the North Side Canal Com-

pany, Limited, (which is the Company referred to

as the "Canal Company" in said decree) after the

said Canal Company had been expressly author-

ized so to do by a vote of its stockholders, including

the said McClung and his alleged class, entered into

an agreement in writing wherein and whereby it

was mutually agreed that the limit of 170,000

shares or acres of water rights fixed by the said

former decree in this action, should be changed or

altered pursuant to the specific terms of said decree

and a new limit of 185,000 acres was fixed.

That the defendant Twin Falls North Side Land

& Water Company, herein has not sold, and it is not

alleged in the proposed supplemental bill in inter-

vention that is has sold, any water rights in excess

of the said figure of 185,000 shares or acres, as

fixed in said agreement ; and that the said McClung

knows, and by his proposed supplemental complaint

in intervention is concealing from the Court, the

fact that defendant has not violated said former

decree as altered by the parties by the agreement

aforesaid, and that the only question sought to be

presented now is the validity of the said written
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agreement made pursuant to said former decree,

which is a question entirely foreign to and different

from, any question presented in the original bill of

complaint herein, or in the original complaint in

intervention herein.

5. That the North Side Canal Company, Lim-

ited, an Idaho corporation, the State of Idaho, and

the Twin Falls North Side Land & Water Company

are parties to said settlement agreement and that

the said North Side Canal Company, Limited, and

the said State of Idaho are necessary parties in any

litigation concerning the same.

6. That if the validity of said settlement agree-

ment is to be litigated, said North Side Canal Com-

pany, Limited, and the State of Idaho will neces-

sarily be parties defendant to the proposed supple-

mental bill and that when they are so joined, there

will not be a diversity of citizenship between the

plaintiff and the necessary defendants and that,

therefore, this Court has not jurisdiction of the

controversy sought to be presented by the said sup-

plemental bill.

That this objection and motion is made upon all

of the records and files of this action and the affi-

davit of E. A. Walters, with the exhibits thereto

attached, which is attached to this objection and by

reference made a part hereof.

DATED this 19th day of December, 1927.

WALTERS AND PARRY,
Attorneys for the Defendants
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In the District Court of the United States for the

District of Idaho, Southern Division.

OLIVER HILL; W. P. RICE; E. C. GLEASON;
CLARA T. VEAZIE; H. E. BARRETT; A. A.

HOLBROOK; ROMAN M. TISS; LEWIS A.

LEINBAUGH; J. F. HOBBS; JOHN T.

THORPE,
Plaintiffs

VS.

TWIN FALLS NORTH SIDE LAND AND WA-
TER COMPANY, a Delaware Corporation, and

THE CONTINENTAL AND COMMERCIAL
TRUST AND SAVINGS BANK, a Corporation,

Trustee,

Defendants

ROBERT ROGERSON, KENNETH McLEOD and

BLAINE FURGERSON,
IIItervenoTS

AFFIDAVIT OF E. A. WALTERS
STATE OF IDAHO, )

) ss.

County of Twin Falls, )

E. A. WALTERS, being first duly sworn, deposes

and says

:

That he is one of the attorneys for the defendant

herein and has been at all times since the inception

of this action, and that during such time, he has

been one of the attorneys for the defendant Twin

Falls North Side Land & Water Company, a corpo-

ration; that on or about the 8th day of November,
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1921, there was filed in the District Court of the

Eleventh Judicial District of the State of Idaho, in

and for the County of Jerome, an action by D. L.

McClung as plaintiff, being the same person as the

D. L. McClung who now asks leave to file a supple-

mental bill in intervention in this action; the

defendants therein being the defendant in this

action. The North Side Canal Company, Limited,

an Idaho Corporation, and the State of Idaho and

certain of the officials of said State; that a true

and correct copy of the complaint in said action with

exhibits attached thereto is hereto attached marked

"Exhibit A" and by reference made a part hereof;

and that a true and correct copy of the answer filed

in said action is hereto attached marked "Exhibit

B" and by reference made a part hereof.

That said action stands at issue and ready for

trial upon the docket of the said last above men-

tioned State Court and is pending there unde-

termined at the present time.

E. A. WALTERS.
SUBSCRIBED AND SWORN to before me this

19th day of December, 1927.

MAY COOK,

(SEAL) Notary Public, residing at

Twin Falls, Idaho.

(Original exhibits that were attached are for-

warded. )

Endorsed: Filed Dec. 20, 1927.

W. D. McREYNOLDS, Clerk.

By M. Franklin, Deputy.
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(Title of Court and Cause)

MEMORANDUM DECISION

Feb. 6, 1928.

J. B. Eldridge, Attorney for Supplemental Com-

plainant, D. L. McClung.

Walters & Parry, Attorneys for Defendants.

CAVANAH, DISTRICT JUDGE:

During the years 1901, 1907 and 1908, the State

of Idaho, in pursuance of an Act of Congress com-

monly known as the Carey Act, and the laws of the

State, acting through its proper officials, entered

into certain contracts wherein it agreed to procure

the construction of a certain irrigation system to

divert the waters of the Snake River sufficient to

irrigate and reclaim more than 200,000 acres of

land, which included the lands of the plaintiffs and

the supplemental complainant D. L. McClung, and

in what is known as the North Side Project. There-

after, in accordance with the contracts, the State

entered into certain other contracts with the defend-

ant Twin Falls North Side Land & Water Company,

providing for the construction by the defendant

company of the irrigation works and the initiation

of water rights for the reclamation of the lands.

The defendant company, acting in accordance with

the Act of Congress and the laws of the State, and

its contracts with the State, contracted with certain
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settlers desiring to enter lands within the North

Side Project, wherein it agreed to sell to the entry-

men an interest in the irrigation works and the

water rights to be diverted by the system.

In 1917, in an action brought in this court by

the same plaintiffs against the defendants, a decree

by stipulation was entered, relating, among other

things, to the selling of a number of shares of

stock in the defendant company, and it was therein

provided that if at any time in the future the com-

pany shall conclude that the irrigation system and

its water supply will serve and can be made to serve,

without violating the settlers' contracts, more than

170,000 acres of land, and it is unable to agree with

the Canal Company, in which the supplemental com-

plainant is a shareholder, as to what excess over

the 170,000 acres may be served, then the defendant

company may bring an action in any court of compe-

petent jurisdiction to have the question determined.

After the decree was rendered, and in the year

1921, the question arose as to whether the defendant

company could sell 185,000 shares of the capital

stock of the Canal Company which represented its

right to sell water rights for the irrigation of

185,000 acres of land and which was 15,000 shares

of stock in addition to the 170,000 then sold and

outstanding. The North Side Canal Company, rep-

resenting its stockholders, of which the supple-

mental complainant is one, the State of Idaho, and

the defendant company, then entered into a contract
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in which they recited the provision of the Court's

decree relating to the manner of determining the

sale of the stock for water in excess of the 170,000

acres of land, and therein agreed that the irrigation

system and the then water supply was sufficient to

irrigate and reclaim 185,000 acres of land without

violating the terms of the settlers' contracts. The

right was there given to the defendant company to

sell and keep sold 185,000 shares of the capital stock

of the Canal Company. So the provision of the

decree in the original action in that respect was

complied with when the parties interested agreed

to allow the company to sell and dispose of the

15,000 shares of stock in addition to the stock then

sold and outstanding. After this agreement was

made the supplemental complainant McClung insti-

tuted an action in the State Court against the

defendant company and others, which is pending

and is at issue, and in which the same issue is

involved as to the right of the defendant company

to sell the additional 15,000 shares of stock under

the decree of the Court. Apparently not being con-

tent with the action pending in the State Court,

he now moves this Court for an order permitting

him to file his supplemental bill of complaint in the

original action in which the decree in question was

rendered, and tenders a supplemental bill praying

for an order restraining the defendant company

from selling any further water rights out of the

water supply available at the time the decree was
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entered, and requiring the completion of the irriga-

tion system.

The defendants objected to the application for

permission to file a supplemental bill, and urges

that the Court has no jurisdiction over the matters

sought to be litigated in the proposed supplemental

bill, for the reason that a final judgment was ren-

dered in this action ten years ago, and no jurisdic-

tion of the case was retained by the court in the

final judgment; that the proposed supplemental bill

reveals that it presents a different cause of action

from that set forth in the original complaint, and

a cause of action involving different parties from

those who were parties to the original complaint,

and that McClung was not a party to and is not a

successor in interest of any party to the original

action. Attached to the objection of the defendants

is the affidavit of their counsel, stating that the

action referred to is now pending in the State Court,

and that the exhibits attached thereto, containing

copies of the various contracts, the decree in the

final action and the pleadings, with its exhibits, are

true and correct. Upon the other hand, the supple-

mental complainant contends that his application is

for the purpose of carrying into execution the decree

of this court rendered in the original suit, and that

the Court has not relinquished jurisdiction in its

enforcement. It would seem from an examination

of the decree of the court in the original action that

the court retained jurisdiction in carrying out the
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decree in the event the parties could not agree upon

allowing defendant company to sell and dispose of

water rights in excess of 170,000 shares, by author-

izing the institution of an action to determine such

right in any court of competent jurisdiction which

would permit such an action to be brought. This

permission is expressly stated in the decree, but the

record upon this motion contains an agreement

made by the proper parties, in which they agreed

that the defendant company could sell the additional

15,000 shares of its stock, and further agreed that

there was then a sufficient supply of water to meet

the requirements of the total 185,000 shares of

stock, and that the Canal Company could adequately

divert it. By entering into this agreement they

took the steps prescribed in the decree, and thereby

removed the necessity of bringing an action in this

Court to determine the question involved here. It

will be remembered that the agreement upon which

the original decree is based, and the decree itself, rec-

ognizes that at the time the decree was rendered on

December 20, 1917, the canal system was not com-

plete, and the limitation of 170,000 acres, stated in

the decree, was the acreage of water rights sold at

that time, and the reason for inserting in the agree-

ment and the decree the clause referred to was to

allow the Land & Water Company, when it increased

the capacity of the irrigation system, to sell and dis-

pose of stock in excess of 170,000 shares then out-
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standing in such amount as would meet the increased

capacity and water supply.

The intent and purpose of the proposed bill in

intervention is to present for determination the

right of the defendant company to sell an additional

15,000 shares of stock and to attempt to divert the

water through the canal system, which it is claimed

is inadequate and incomplete. There is no dispute

as to the execution of the agreement referred to. It

would seem that at the present time there is no ques-

tion under the decree to be adjudicated, as the par-

ties have agreed in the manner directed in the

decree. The court in rendering its decree in the

original suit authorized the parties to determine the

request of the defendant company for the right to

sell and dispose of the additional shares of stock in

one of two ways: First by agreement of the par-

ties, and second, in case they are unable to agree, an

action may be brought in any court of competent

jurisdiction. The North Side Canal Company, rep-

resenting its stockholders, among whom was the

supplemental complainant McClung, and his prede-

cessor in interest, complied with the decree by enter-

ing into the agreement allowing the defendant com-

pany to sell the additional 15,000 shares of stock in

question, and asserted therein that there was a

sufficient water supply and that the canal system

was adequate to divert it.

The further request in the proposed bill that the

defendant company be required to complete the irri-
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gation system is answered by the provisions in the

decree and the agreement of the parties, entered into

in July, 1921. It is provided in the decree "that the

Construction Company shall complete its irrigation

system in accordance with the terms and conditions

of its existing contracts with the State of Idaho,

(including the contract dated January 22, 1916,

between the Bondholders' Committee, so called, and

said State) and when said system shall have been

so completed, and such completion shall have been

duly certified by the Engineer of said State, as pro-

vided in said contracts, then and thereupon a full

and complete compliance will have been effected as

between the Construction Company and said State

and as between the Construction Company and the

holders of contracts for the purchase of its water

rights." And in the agreement it is provided that

"since the date of said decree, the capacity of said

canal system and its efficiency have been greatly

increased, a considerable portion of which work was

not required by said State contracts, but was per-

formed by the Land and Water Company without

contract requirement for the purpose of making it

possible to increase the area that could be reclaimed,

and to the end that the Land and Water Company
might sell and keep sold more than 170,000 shares

of the capital stock of the Canal Company as pro-

vided in said paragraph four of said decree * * *
:

and, whereas, said work of canal enlargement and

improvement has been completed, including an in-
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creased right in the Milner Diversion Dam, by

means of which about 500 second feet of additional

water can now be diverted into said canal system;

and, whereas, it has been determined and ascer-

tained by the parties hereto, and so agreed, that

said irrigation system and the present water sup-

ply therefor can, without violating the terms or pro-

visions of the setttlers' contracts, irrigate 185,000

acres of land."

It will be observed that the decree provides that

the defendant company, who was designated in the

decree as the "construction company," shall com-

plete its irrigation system in accordance with the

terms and conditions of its existing contracts with

the State and others, and when the completion of the

system shall have been certified by the Engineer

of the State, as provided in the contracts, then a

full and complete compliance will have been effected

as between it and the State and the holders of con-

tracts for the purchase of water rights. The Court

in the decree has said that when the certification of

the State Engineer is made as to the completion of

the system, a full and complete compliance with the

contracts will have been effected. This requirement

of the decree was recognized and admitted by the

parties, as we find in the clause quoted from the

agreement the statement that since the decree the

capacity of the canal system and its efficiency have

been greatly increased to such an extent that the

Land and Water Company might sell and keep sold
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more than 170,000 shares of stock of the Canal

Company as provided in the decree; that the work

of canal enlargement and improvement has been

completed to the extent that about 500 second feet

of additional water can be diverted into the canal

system, and that it had then been determined and

ascertained by the parties, and so agreed, that the

system, and the present water supply therefor, can,

without violating the terms of the settlers' contracts,

irrigate and reclaim 185,000 acres of land. It

further appears that the system was, on August

6, 1920, accepted as completed according to the con-

tract, by the State and for and on behalf of the

North Side Canal Company.

The controversy between supplemental complain-

ant McClung, a stockholder of the North Side Canal

Company, the defendant company, and the State,

as to whether or not the agreement of July 27, 1921,

referred to, was fraudulent or unwise, has no rela-

tion and is not germane to the original bill and

decree, for if a stockholder feels that his company

has jeopardized his rights in entering into the agree-

ment in question, he can avail himself of the remedy

provided by law in a proper action, and bring in

all of the parties to the contract.

It follows from the conclusion here reached that

the motion for permission to file the proposed bill is

denied.

Endorsed: Filed Feb. 6, 1928.

W. D. McREYNOLDS, Clerk.
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(Title of Court and Cause)

ORDER DENYING APPLICATION TO FILE
SUPPLEMENTAL BILL OF COMPLAINT.

Upon consideration, and in harmony with Memo-

randum Decision this day filed,

IT IS ORDERED, that the motion for permission

to file proposed supplemental bill of complaint be

and the same is hereby denied, without prejudice.

Dated: Boise, Idaho, February 6, 1928.

(Signed) CHARLES C. CAVANAH,
District Judge

Endorsed: Filed Feb. 6, 1928.

W. D. McREYNOLDS, Clerk.

(Title of Court and Cause)

NOTICE OF MOTION
The above named defendants and to the inter-

venors and to E. A. Walters, Esq., and to E. M.

Wolfe, Esq., their attorneys of record.

You and each of you will please take notice that

the supplemental complainant, D. L. McClung, will

move the court at the court-room of the Federal

Building in Boise, Idaho, on the 11th day of Sep-

tember, 1928, at the hour of 10:00 o'clock a. m. of

said day, or as soon thereafter as counsel may be

heard, to make an order permitting the supple-

mental complainant, D. L. McClung, to file his sup-

plemental complaint, herein copy of which is at-
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tached to the motion, motion and copy of supple-

mental complaint being hereto attached and made

a part thereof.

That said motion will be made upon the supple-

mental bill of complaint of D. L. McClung and upon

the original pleadings, papers, records and files in

said cause.

J. B. ELDRIDGE,
Attorney for Supplemental

Complainant, D. L. McClung,

Residence, Boise, Idaho.

Endorsed: Filed August 29, 1928.

W. D. McREYNOLDS, Clerk.

By M. Franklin, Deputy.

(Title of Court and Cause)

MOTION
Comes now the supplemental complainant, D. L.

McClung, and moves the Court for an order per-

mitting the supplemental complainant to file his

supplemental bill of complaint for the reasons and

upon the grounds set forth in said supplemental bill

of complaint, copy of which is hereto attached and

made a part hereof.

J. B. ELDRIDGE,
Attorney for Supplemental

Complainant, D. L. McClung.

Residence, Boise, Idaho.
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Endorsed: Filed Dec. 7, 1927.

W. D. McREYNOLDS, Clerk.

By Verna Thayer, Deputy.

(Title of Court and Cause)

SUPPLEMENTAL BILL IN EQUITY
COMES NOW D. L. McCLUNG and for SUP-

PLEMENTAL BILL IN EQUITY alleges and

states

:

I.

That on the 13th day of April, 1916, Oliver Hill

and others filed their Amended Bill of Complaint

in said cause, to which reference is hereby made

and by such reference made a part hereof.

IL

That on December 20, 1917, pursuant to motion

theretofore made, Robert Rogerson and others filed

their Bill of Intervention in said cause December

20, 1917, to which reference is hereby made and

by such reference made a part hereof.

IIL

That on December 20, 1917, Stipulation between

all said litigants was filed for decree, copy of which

marked EXHIBIT "A" is hereto attached and made

a part hereof.
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IV.

That decree was entered on December 20, 1917,

in said cause, copy of which marked EXHIBIT *'B"

is hereto attached and made a part hereof.

V.

That your complainant herein was at the time

of the filing of the original and said Amended Bill

and Bill in Intervention, Stipulation and Decree,

and is now the owner of the following described

land, to-wit: The Northeast quarter of the South-

east quarter and the Southeast quarter of the North-

east quarter of Section Two, Township Ten South,

Range 18 East, Boise Meridian, Jerome County,

State of Idaho, situate upon and as a part of North-

side Irrigation Project and the owner of the right

to receive one-eightieth second foot for each acre of

land under what is known as first segregation con-

tract as set forth in said Amended Bill and was one

of the parties on whose behalf said cause was prose-

cuted and maintained, and on whose behalf said

stipulation was signed and on whose behalf said

decree was rendered.

VI.

That on or about the months of April and July,

1907, respectively, one Fred Waite, the predecessor

in interest of your supplemental complainant,

entered into his certain water right contracts with

Twin Falls North Side Land and Water Company,
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said contracts being of the same kind and charac-

ter as the settlers' contracts set forth and described

in the Amended Bill and the Bill in Intervention in

this cause wherein and whereby a water right was

acquired for the lands belonging to this supple-

mental complainant described as aforesaid:

That subsequently stock certificates in North

Side Canal Company were issued to supplemental

complainant herein, copies of one of said contracts

and certificates marked EXHIBITS "C" and "D"

are hereto attached and made a part hereof, said

contract and stock certificate being of the same

character and import as issued to all settlers under

said project.

VII.

That your supplemental complainant has per-

formed all the obligations on his part to be per-

formed under said contracts and hereby offers to

do equity and to subject himself to the equitable con-

sideration of the court.

VIII.

That under the terms of said decree the United

States District Court for the District of Idaho ad-

judged and decreed that the several contracts set

forth in the Bill of Complaint and their amendments

shall remain in full force and effect between all par-

ties concerned therein ; that your supplemental com-

plaint is deeply interested in said contracts.
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IX.

That said Court adjudged and decreed that the

construction company had the right to sell and keep

sold 170,000 shares of stock carrying with it the

right to irrigate 170,000 acres and no more, and

that no other further shares of stock should be sold

if by so doing the settlers' contracts would be vio-

lated.

X.

That Twin Falls North Side Land and Water

Company has made no attempt until within approx-

imately the last few months to sell or dispose of

stock in North Side Canal Company, Ltd., in excess

oT 170,000 shares and has within said time offered

for sale and is now offering for sale, and unless

restrained and enjoined by order of this Court, will

sell stock in excess of 170,000 shares which shares

will entitle land in excess of 170,000 acres to receive

water for irrigation out of the present water sup-

ply of the North Side Canal Company to the injury

of complainant and in violation of his contract with

said Twin Falls North Side Land and Water Com-

pany, then and now in force and in violation of said

decree ; that the present available water supply fur-

nished by said Land and Water Company for said

North Side Canal Company is insufficient to supply

the amounts already contracted to be furnished to

settlers; that the present capacity of the irrigation

system furnished by said Land and Water Company
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for said North Side Canal Company is not sufficient

to permit of the delivery of the amounts already

contracted to be delivered to settlers by said Land

and Water Company ; that the dependable operating

capacity of the system is not more than 3360 second

feet and there is a water loss of 40 per cent of mak-

ing deliveries through said system; and that 3360

second feet of water if available in the system will

only furnish and deliver the contract amounts of

water to 163,080 acres under said State and set-

tlers' contracts now outstanding.

XI.

That said Twin Falls North Side Land & Water

Company, defendant herein, is offering to sell 15,-

000 shares of stock more representing water for

use on 15,000 acres additional lands to be irrigated

from the said water supply, and to be irrigated from

the canal system belonging to the lands of the North

Side Project as aforesaid, which are wholly and

notoriously inadequate to furnish water, therefore,

in that said system has never been completed in

conformity with said decree and that further sale

of additional shares of stock and water rights to ad-

ditional lands as is now proposed and threatened by

defendant. Twin Falls North Side Land and Water

Company as aforesaid, and in violation of said de-

cree, will cause great and irreparable injury to

your Supplemental Complainant posed and threat-

ened by defendant, Twin Falls North Side Land and
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Water Company as aforesaid, and in violation of

said decree, will cause great and irreparable injury

to your Supplemental Complainant and all others

similarly situated.

XII.

That there are a large number of water users

holding contracts similar to that of your supple-

mental complainant herein, and on account of the

vast numbers interested as your complainant is

interested, it would be impracticable to bring them

all before the Court and your supplemental com-

plainant brings this supplemental proceeding on be-

half of himself and all such persons similarly situ-

ated, on whose behalf the Bill in Intervention herein

was prosecuted, and decree entered thereon.

That your supplemental complainant and others

similarly situated have no plain, speedy and ade-

quate remedy at law.

XIII.

That your supplemental complainant brings this

action in aid of said former decree rendered by this

court and for the enforcement thereof, and to render

said decree operative and effective.

XIV.

That your supplemental complainant and those

on whose behalf this action is brought are citizens

and residents of the State of Idaho.
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XV.
That, for the purpose of avoiding and violating

the decree of this court as aforesaid and to avoid

the completion of said irrigation works as provided

for in said decree, said Twin Falls North Side Land

& Water Company wrongfully and unlawfully and

fraudulently combined and conspired with W. G.

Swendsen, Commissioner of Reclamation of the De-

partment of Reclamation of the State of Idaho

wherein and whereby the said W. G. Swendsen

wrongfully, fraudulently and in violation of the

rights of this supplemental complainant and those

similarly situated entered a certain order and find-

ing on the 6th day of August, 1920, copy of which is

marked Exhibit '^E" and is hereto attached and

made a part hereof wherein and whereby the said

commissioner of reclamation wrongfully and fraud-

ulently and acting beyond the scope of his authority

found and determined that the said irrigation sys-

tem had been completed and pretended to accept the

same so as to bind the stockholders of the North Side

Canal Company, including the supplemental com-

plainant herein.

XVI.

That in pursuance of said fraudulent conspiracy

to cheat and defraud your supplemental complain-

ant and those similarly situated of their rights to

the use of water for which they had bought and

paid as aforesaid, said defendant, Twin Falls North
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Side Land & Water Company wrongfully and un-

lawfully combined and conspired with North Side

Canal Company and said W. G. Swendsen to violate

the terms of the decree of this court as aforesaid,

and to that end and for the purpose entered into

that certain contract bearing date of the 27th day of

July, 1921, a copy of which marked Exhibit "F" is

hereto attached and made a part hereof; wherein

and whereby said Twin Falls North Side Land &
Water Company and said North Side Canal Com-

pany, Limited, being then and there under the man-

agement and control of R. E. Shepherd, general

manager for both said companies, falsely and fraud-

ulently recited in said contract that said irrigation

works had been completed and enlarged so that

"without violating the provisions of the settlers'

contracts" said irrigation works would reclaim

185,000 acres of land and contracted and agreed

that 15,000 additional shares of the capital stock

of said canal company might be sold representing

a water right for 15,000 additional acres of land

and falsely and fraudulently recited and provided

in said contract that the sale of additional shares

as aforesaid shall not be deemed in violation of the

provisions of the contracts between the Land & Wa-
ter Company and the State of Idaho but in com-

pliance therewith; and falsely and fraudulently

recited and provided in said contract that said con-

tract should be deemed and considered in compliance

with the decree of this court as aforesaid ; and false-
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ly and fraudulently attempted to stipulate in this

suit under and by means of said contract, that said

agreement may be deemed

"a stipulation by and between the parties in

said suit for the amendment of said decree as

herein recited in so far as applicable.'^

thereby fraudulently attempting to force this sup-

plemental complainant and those similarly situated

into a stipulation in this cause without their knowl-

edge and consent, that the decree of this Court may
be deemed amended so as to permit the sale of

15,000 additional shares of stock for 15,000 addi-

tional acres of land.

XVII.

That said W. G. Swendsen attempted to bind the

State of Idaho and pretended to cause the State of

Idaho to agree to the execution of said contract, all

of which was in violation of his authority and be-

yond the scope thereof.

XVIII.

That all of said acts and doings were false and

fraudulent and known to be such by said defendants

and by said North Side Canal Company, Limited,

and said W. G. Swendsen for the reasons herein-

before stated.

XIX.

That the North Side Canal Company, Limited, of

which your supplemental complainant and those
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similarly situated are stockholders, is and was with-

out authority to authorize the sale of additional

water for the reason of the insufficient supply

thereof as aforesaid, and insufficient capacity for

in so doing, the water rights or right to the use of

water purchased and paid for by your supplemental

complainant and those similarly situated, would

have to be taken from them and is being taken from

them, to the end that said waters may be sold to

additional lands as provided for in said contract as

aforesaid, Exhibit 'T," hereto attached.

XX.

That under the terms of the decree of this Court

as aforesaid it was provided, that the said State

contracts for the first segregation shall remain in

full force and effect and be binding; and that a

further sale of water rights as agreed upon as a

result of said conspiracy and in pursuance thereof

as aforesaid will violate the said State contracts and

the settlers' contracts, including that of supple-

mental complainant and those on whose behalf this

action is brought, in that section 8 of the State con-

tract provides

:

"But in no case shall water rights or shares

be dedicated to any lands aforementioned or

sold beyond the carrying capacity of the canal

or in excess of the appropriation of water

therefor."
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XXI.

That supplemental complainant herein and those

on whose behalf this action is brought, has never

consented to the further sales of water rights as

aforesaid but has at all times protested against the

sale of any further water rights.

XXII.

That said contract permitting the further sale of

water rights from the water supply available for

said North Side Project is void for the further rea-

son that said North Side Canal Company is without

power or authority to agree to the further sale of

water rights for the reason that no water is avail-

able for said lands to be supplied, and that said

water has already been sold to and paid for by

supplemental complainant and those on whose be-

half this action is brought, and belonged to them at

the time said contract was made and now belongs

to them.

XXIIL

That within a very few months after said con-

tract was entered into for the further sale of said

water rights on said project, said conspirators in

order to pacify the water users upon said North

Side Project engaged in a speech making campaign

over said project advising the settlers upon said

project to purchase approximately one hundred and

sixty thousand acre feet of water for use upon the
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lands of said North Side Project as a supplemental

water supply, on account of the extreme shortage

of water upon said project, and the dire necessity

for an added water supply for the lands already

under irrigation at said time and at the time of the

entering into said wrongful and unlawful contract

as aforesaid from American Falls water supply and

said additional supplemental water supply was so

purchased.

WHEREFORE supplemental complainant prays:

First.

That an order of this court be issued permitting

supplemental complainant to file his supplemental

bill herein.

Second.

That defendant, Twin Falls North Side Land and

Water Company be restrained and enjoined perma-

nently from the sale of any further water rights to

be supplied under said State and settlers' contracts,

out of the water supply available at the time said

decree was entered and restrained and enjoined

from the sale of any further water or water to be

carried through said canal as now constructed.

Third.

That Twin Falls North Side Land and Water

Company be required to complete said irrigation

system in conformity with said contracts.
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Fourth.

That if the Court shall find it expedient and

necessary, that the court appoint a party to take

charge of said irrigation works and complete the

same at the expense of said Twin Falls North Side

Land and Water Company, so as to make possible

the delivery of the contracted amounts of water

for 170,000 acres to the end that the settlers' con-

tracts shall not be violated.

Fifth.

That if it be deemed necessary for the bringing

in of North Side Canal Company, Limited, a cor-

poration, then an order to that effect be entered and

said North Side Canal Company, Limited, be made

a party defendant herein and that an order for

process and service be issued accordingly.

Sixth.

That your supplemental complainant and those

similarly situated have such other and further relief

as to the Court may appear just in the premises.

J. B. ELDRIDGE,
Attorney for Supplemental Complainant.

Residence, Boise, State of Idaho.

STATE OF IDAHO

)

) ss.

County of Jerome, )

D. L. McClung being first duly sworn deposes and

says: That he is the supplemental complainant in
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the above entitled cause and has read the within

and foregoing supplemental bill of complaint and

known the contents thereof, that he believes the

facts stated in the pleadings to be true.

D. L. McCLUNG.
Subscribed and sworn to before me this the 7th

day of May, 1928.

JAMES C. KNOTT,
Notary Public.

(SEAL) Residing at Eden, Idaho.

My commission expires Sept. 8, 1931.

(Title of Court and Cause)

IN EQUITY
No. 544.

STIPULATION SETTLING CASE AND FOR
JUDGMENT.

For the purpose of effecting a complete and final

settlement of the above entitled action, and of all

the issues and differences set forth or involved

therein, it is hereby stipulated and agreed by and be-

tween the plaintiffs above named, acting for them-

selves and for all other persons and associations who

have contributed funds for the prosecution of this

cause, or have otherwise assisted in such prosecu-

tion, and for all who are in privity with said plain-

tiffs and for all who may lawfully be bound by the

acts of said plaintiffs herein (said plaintiffs and all

others such persons or association being herein-
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after called the parties of the first part) and the

Twin Falls North Side Land and Water Company,

one of the defendants above named, (hereinafter

called the Construction Company), as follows: viz:

1. The Construction Company will complete its

irrigation system in accordance with the terms and

conditions of its existing contracts with the State of

Idaho, (including the contract dated January 22,

1916, between the Bondholders' Committee so called,

and said State) and when said system shall have

been so completed, and such completion shall have

been duly certified by the Engineer of said State as

provided in said contracts, then and thereupon a

full and complete compliance will have been effected

as between the Construction Company and said

State and as between the Construction Company and

the holders of contracts for purchase of its water

rights.

2. When its irrigation system shall have been so

completed and shall have been accepted by the Board

of Land Commissioners of said State then and there-

upon the Construction Company will cause to be as-

signed to the North Side Canal Company, Limited,

all of the right, title and interest in and to the Jack-

son Lake Reservoir, and to all storage water therein

(estimated at 315,000 acre feet), as embodied and

set forth in that certain agreement between the

United States of America and the Kuhn Irrigation

and Canal Company, a Delaware corporation, dated

February 25, 1913, a copy of which is now on file
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in the office of said Board of Land Commissioners,

and will at once cause a proper assignment of said

last mentioned agreement to be duly executed and

placed in escrow in the Pacific National Bank of

Boise, Idaho, to be delivered to said Canal Company
if and when the foregoing provisions of this para-

graph shall have become effective.

3. The Construction Company may sell, and may
keep sold as against any cancellations or foreclos-

ures heretofore or hereafter effected, 170,000 shares

in the capital stock of said Canal Company, (which

shall represent the right upon the part of the hold-

ers or purchasers of such shares to irrigate 170,000

acres of land from the irrigation system of the Con-

struction Company,) and may collect the purchase

price therefor, upon the understanding, however,

that the sales of such stock, aggregating something

more than 172,000 shares thereof, heretofore made

by the Construction Company, will be adjusted

within the limit above provided through the cancel-

lation of sufficient of such shares which have here-

tofore come under its control, through foreclosure

or otherwise.

4. If at any time in the future the Construction

Company, its successors or assigns, shall conclude

that the said irrigation system and the water sup-

ply therefor, will serve, or can be made to serve,

more than 170,000 acres of land, and if the Con-

struction Company is then unable to agree with said

Canal Company as to what excess, if any, may be
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SO served, then and in that event, and so often as

such may be the case, the Construction Company, its

successors or assigns, may bring an action in any

court of competent jurisdiction to have said ques-

tion judicially determined; and the question as to

where the water must be measured to the contract

holder under his contract with the Construction

Company, and the question as to how much water

must be so measured, as to any excess above said

170,000 acres, are not covered or affected by this

stipulation and agreement or by any judgment

which may be rendered hereunder.

5. The several contracts between the State of

Idaho and the Construction Company and said Bond-

holders' Commtitee, and the various amendments to

said contracts, are now and shall be binding and of

full force and effect as between all parties concerned

therein, except as the invalidity of any such contract

may be pleaded in defense of any suit brought

against any individual, but no statement contained

in this stipulation and agreement shall be taken in

any such suit as evidence of non-performance by

the Construction Company of any of its obligations,

covenants or agreement set forth in its several con-

tracts with the State of Idaho or with any contract

holders.

6. The parties of the first part will not collec-

tively or individually, commence any other action,

actions or proceedings, before any court or board,

for the determination or consideration of any or
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either of the issue, of law or fact, involved in this

action; and this stipulation and agreement, as well

as the judgment to be rendered hereunder, may be

pleaded or shown in evidence, and shall constitute a

complete defense or estoppel in any such action, ac-

tions or proceedings.

7. All of the terms and provisions of this stipu-

lation and agreement may be taken by the Court as

true and with the force of evidence, for the purpose

of any judgment or decree which the Court may
deem proper to enter herein and findings of fact

and conclusions of law are hereby expressly waived.

8. The Continental and Commercial Trust and

Savings Bank, as Trustee, becomes a party to this

stipulation and agreement through its attorneys of

record in this case for the purpose only of express-

ing its consent to the entry of judgment hereunder.

Dated December 18, 1917.

R. V. WILCOX,
ADAM B. BARCLAY,
E. M. WOLFE,
GUTHRIE & BOWEN & A. A. ERASER,
As Attorneys for Parties of the First

Part.

P. S. HADDOCK,
E. A. WALTERS,
COBB WHEELRIGHT AND DILLIE,

As Attorneys for Construction Company.

HAWLEY & HAWLEY,
As Attorneys for Said Trustee.
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EXHIBIT *'B"

IN EQUITY.

In the District Court of the United States for the

District of Idaho, Southern Division.

OLIVER HILL; W. P. RICE; E. C. GLEASON;
CLARA T. VEAZIE; H. E. BARRETT; A. A.

HOLBROOK; ROMAN M. TISS; LEWIS A.

LEINBAUGH; J. F. HOBBS; JOHN T.

THORPE.
Plaintiffs

vs.

TWIN FALLS NORTH SIDE LAND AND WA-
TER COMPANY, a Delaware Corporation, and

THE CONTINENTAL AND COMMERCIAL
TRUST AND SAVINGS BANK, a Corporation,

Trustee,

Defe7idants

ROBERT ROGERSON, KENNETH McLEOD and

BLAINE FURGERSON,
Intervenors

IN EQUITY, NO. 544.

DECREE.
This cause came on to be heard at this term.

That permission was given to the above named In-

tervenors to file their bill in intervention and it was

agreed that the material allegations of said bill in

intei^ention were deemed denied by the plaintiff

and defendants. Findings of fact and conclusions
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of law were expressly waived by all parties in open

Court. That a stipulation of facts and of settlement

of this case and providing for judgment thereon was

entered into by the parties hereto and said stipula-

tion presented to the Court and duly considered,

whereupon, it was ordered, adjudged and decreed

as follows:

I.

That the Construction Company shall complete its

irrigation system in accordance with the terms and

conditions of its existing contracts with the State

of Idaho, (including the contract dated January 22,

1916, between the Bondholders' Committee, so

called, and said State) and when said system shall

have been so completed and such completion shall

have been duly certified by the Engineer of said

State, as provided in said contracts, then and there-

upon a full and complete compliance will have been

affected as between the Construction Company and

said State and the holders of contracts for the pur-

chase of its water rights.

II.

That when its irrigation system shall have been

so completed and shall have been finally accepted by

the Board of Land Commissioners of said State,

then and thereupon the Construction Company shall

cause to be assigned to the North Side Canal Com-

pany, Limited, all of the right, title and interest in

and to the Jackson Lake Reservoir, and to all stor-
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age water, therein (estimated at 315,000 acre feet),

as embodied and set forth in that certain agreement

between the United States of America and the Kuhn

Irrigation and Canal Company, a Delaware Corpo-

ration, dated February 25, 1913, a copy of which

is now on file in the office of said Board of Land

Commissioners, (and shall at once cause a proper

assignment of said last mentioned agreement to be

duly executed and placed in escrow in the Pacific

National Bank of Boise, Idaho, to be delivered to

said Canal Company, if and when the foregoing

provisions of this paragraph shall have become

effective.

III.

That the Construction Company may sell, and

may keep sold as against any cancellation or fore-

closures heretofore or hereafter effected, 170,000

shares in the capital stock of said Canal Company,

(which shall represent the right upon the part of the

holders or purchasers of such shares to irrigate

170,000 acres of land from the irrigation system of

the Construction Company), and may collect the

purchase price therefor, upon the understanding,

however, that the sales of such stock aggregating

something more than 712,000 shares thereof, here-

tofore made by the Construction Company shall be

adjusted within the limit above provided through

the cancellation of sufficient of such shares which

have heretofore come under its control, through

foreclosure or otherwise.
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IV.

That, if at any time in the future the Construc-

tion Company, its successors or assigns, shall con-

clude that the said irrigation system and the water

supply therefor, will serve, or can be made to serve,

without viliating the settlers' contracts, more than

170,000 acres of land, and if the Construction Com-

pany is then unable to agree with said Canal Com-

pany as to what excess, if any, may be so served,

then and in that event, and so often as such may be

the case, the Construction Company, its successors

or assigns, may bring an action in any court of com-

petent jurisdiction to have said question judicially

determined; and the question as to where the water

must be measured to the contract holder under his

contract with the Construction Company, and the

question as to how much water must be so measured,

thereunder for the purpose of determining what

acreage may be irrigated above said 170,000 acres,

are not covered or affected by this decree.

V.

That the several contracts between the State of

Idaho and the Construction Company and said

Bondholders' Committee, and the various amend-

ments to said contracts, are now and shall be bind-

ing and of full force and effect as between all par-

ties concerned therein, except as the invalidity of

any such contract may be pleaded in defense of any

suit brought against any individual, but no state-
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ment contained in said stipulation and agreement of

this decree shall be taken in any such suit as evi-

dence of non-performance of the Construction Com-

pany of any of its obligations, covenants or agree-

ments set forth in its several contracts with the

State of Idaho or with any contract holder.

VI.

Each party hereto shall pay his own costs.

Dated at Boise, Idaho, this 20th day of Decem-

ber, 1917.

FRANK S. DIETRICH,
District Judge.

EXHIBIT "E"

DEPARTMENT OF RECLAMATION
CAREY ACT ORDER

August 6, 1920.

In Re: Twin Falls North Side Land and Water
Company's Project,

Final Acceptance of Works.

WHEREAS, The Twin Falls North Side Land

and Water Company, on the 15th day of April, 1907,

the 21st day of August, 1907, and the 2nd day of

January, 1909, entered into three certain contracts

with the State of Idaho, acting by and through the

State Board of Land Commissioners, for the con-

struction of a certain irrigation system with ap-

purtenant structures under and by virtue of the

law commonly known as the Carey Act, and the
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provisions of the statutes of the State of Idaho, re-

lating thereto which said contracts have from time

to time altered and amended in various respects by

resolutions and orders of said Board and by sub-

sequent agreements of said parties, and by an agree-

ment v^ith the depositing Bondholders all as shown

by the records and files of the Department of Rec-

lamation and State Board of Land Commissioners;

the plans, specifications and design of which have

from time to time been modified and altered, and

such alterations and modifications have been ap-

proved by the State Engineer of Idaho and the Com-

missioner of Reclamation of the State of Idaho, all

as shown by the records and files ; and,

WHEREAS, Under said contracts and the law

relating thereto, it is the duty of the Department of

Reclamation to receive and to accept said irrigation

system with appurtenant structures, for and on be-

half of the State of Idaho, and the North Side Canal

Company, Limited, and the Stockholders thereof,

and the North Side Pumping Company and the

Stockholders thereof, when the same shall have been

constructed and completed in accordance with the

provisions and terms of said contracts and the alter-

ations and amendments and modifications thereof

and agreements pertaining thereto as hereinbefore

detailed; and,

WHEREAS, The said Twin Falls North Side

Land and Water Company has tendered to the State

of Idaho, and the Department of Reclamation, said
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irrigation system and appurtenant structures as

completed according to contracts, amendments

thereto and supplemental agreements and orders

pertaining thereto, for acceptance on behalf of the

State of Idaho, and on behalf of the North Side

Canal Company, Limited, and stockholders thereof,

and the North Side Pumping Company and stock-

holders thereof; and,

WHEREAS, Upon receipt of such tender an

exhaustive and extended investigation and examina-

tion of the said Irrigation System and appurtenant

structures has been conducted by the Department of

Reclamation, acting in cooperation with the settlers

upon the project, the officers of the North Side

Canal Company and their engineer, Mr. R. K. Tiff-

any, together with the engineers and officers of the

Twin Falls North Side Land and Water Company,

which examination has disclosed the fact that the

said irrigation system and appurtenant structures

have been constructed and completed in accordance

with the said plans and specifications as the same

have been amended, changed or modified as herein-

above set forth ; except in certain particulars herein-

after specifically mentioned. The estimated cost of

completing these specified items is $8,760.00 detailed

as follows:

<< T'>J" Lateral Headworks, lower-
ing radial gates $ 300.00
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Improving "K" Coulee 2,000.00
Cost of completing certain Lat-

erals:

X-26 25.00
X- 9 50.00
X- 6 35.00
X-49 50.00

W-7 )

W-8 ) 300.00
Improving X-9 runoff 3,000.00
To care for excess maintenance

caused by Y-9 runoff 3,000.00

Total $8,760.00

and,

WHEREAS, the Board of Directors of the North

Side Canal Company, Limited, has, by resolution

adopted July 31, 1920, a certified copy of which is

on file in the Department of Reclamation of the

State of Idaho, authorized this Department to ap-

prove the acceptance of said sum of $8,760.00 by

the said North Side Canal Company, Limited, from

the Twin Falls North Side Land and Water Com-
pany, in lieu of the performance of the said work
hereinbefore detailed, and more particularly de-

scribed, specified and set forth in the report of R.

K. Tiffany directed to the Directors of the North

Side Canal Company, Limited, bearing date of July

23, 1920, a copy of which is on file in this Depart-

ment, and has by resolution requested this Depart-

ment to accept said irrigation system and appur-

tenant structures as completed according to the con-
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tract and amendments of said contract as herein-

before detailed, and as a full, complete and entire

compliance therewith for and on behalf of the State

of Idaho, and for and on behalf of the North Side

Canal Company, Limited, and the stockholders

thereof, and the North Side Pumping Company and

the stockholders thereof; and

WHEREAS, The treasurer of the North Side

Canal Company, Limited, has certified to this office

that the Twin Falls North Side Land and Water

Company has paid to said North Side Canal Com-

pany, Limited, the sum of $8,760.00, pursuant to

the resolution of the Board of Directors of said Canal

Company

;

NOW, THEREFORE, in consideration of the

premises, and the foregoing recitals, I, W. G.

Swendsen, the Commissioner of Reclamation of the

Department of Reclamation of the State of Idaho,

by virtue of the authority in me vested by the stat-

utes of the State of Idaho, and acting for and on

behalf of the State of Idaho, and for and on behalf

of the North Side Canal Company, Limited, and the

stockholders thereof, and the North Side Pumping

Company and the stockholders thereof, do hereby

order and direct as follows:

1. That that certain irrigation system with

appurtenant structures as now constructed by the

Twin Falls North Side Land and Water Company

be, and the same is hereby accepted for and on be-
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half of the State of Idaho, and for and on behalf of

the North Side Canal Company, Limited, and stock-

holders thereof, and the North Side Pumping Com-

pany and stockholders thereof, as a full and com-

plete performance of all contract and other require-

ments imposed upon said Twin Falls North Side

Land and Water Company, pertaining to the con-

struction of said irrigation system and appurtenant

structures, which said irrigation system and ap-

purtenant structures were constructed under and

by virtue of certain contracts made by and between

the State of Idaho, acting by and through the State

Board of Land Commissioners, as the party of the

first part, and the Twin Falls North Side Land and

Water Company, as the party of the second part,

and entered into on the 15th day of April, 1907, the

21st day of August, 1907, and by the 2nd day of

January, 1909 ; and which said contracts have from

time to time been altered and amended in various

respects by resolutions and orders of the State

Board of Land Commissioners and Department of

Reclamation and supplemental agreements between

said mentioned parties and an agreement with de-

positing Bondholders, and which plans and specifi-

cations detailed in said contracts have from time to

time been altered and amended and approved by the

State Engineer of the State of Idaho and the Com-

missioner of Reclamation of the State of Idaho.

2. That the complete ownership, title and con-

trol of said irrigation system and appurtenant
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structures as now built and constructed, may now

pass to and become vested, respectively, in the North

Side Canal Company, Limited, and the North Side

Pumping Company, being corporation organized for

the purpose of acquiring, maintaining and operating

said irrigation system in the interest of the respec-

tive owners of water rights therein, and the said

Twin Falls North Side Land and Water Company

is hereby relieved from any further duty or liabil-

ity in relation to said irrigation system or appur-

tenant structures.

3. That the payment of the sum of $8,760.00

made by the Twin Falls North Side Land and Water

Company to the North Side Canal Company, Lim-

ited, shall relieve the Twin Falls North Side Land

and Water Company from the performance of the

things detailed hereinbefore, and detailed in the

said report of the said R. K. Tiffany ; that all things

pertaining to the construction of said irrigation sys-

tem and appurtenant structures required of said

Twin Falls North Side Land and Water Company

by the State Board of Land Commissioners of the

State of Idaho, or by the State Engineer, or the

Commissioner of Reclamation of Idaho, have been

fully and completely performed by said Twin Falls

North Side Land and Water Company, except those

things hereinbefore enumerated, and in full settle-

ment and adjustment of which I hereby approve

payment of $8,760.00 to the North Side Canal Com-
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pany, Ltd., by the said Twin Falls North Side Land

and Water Company.

4. That those certain Liberty Bonds of the

United States Government, numbered 430638 to

430647, in the sum of Five Thousand ($5,000.00)

Dollars heretofore deposited with the State Board

of Land Commissioners, by the Twin Falls North

Side Land and Water Company under resolution

adopted November 1, 1918, be now returned and

delivered to the North Side Canal Company, Lim-

ited, from the proceeds of which the said North Side

Canal Company, Limited, can make such improve-

ments and changes at the "controlling works" in

such manner and at such times as its Board of Di-

rectors shall deem proper, and that said North Side

Canal Company, Limited, shall be under no obliga-

tion to return any part or portion of said fund to

the Twin Falls North Side Land and Water Com-

pany, if the same be not by it expended in the altera-

tion or improvement of said "controlling works,"

and said Twin Falls North Side Land and Water

Company is hereby relieved from any further duty

or obligation in relation to said "controlling works,"

and the future repair, alteration, or construction

thereof.

5. That that certain agreement, made the 22nd

day of January, 1916, by and between William A.

Durst, of Minneapolis, Minnesota ; Haydn S. Cole, of

St. Paul, Minnesota, and George L. Edwards, of St.

Louis, Missouri, the parties of the first part, and
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acting as a committee of depositing bondholders, and

the State of Idaho, as the party of the second part,

has been completely performed and fulfilled and

satisfied and the official of the State of Idaho hav-

ing the present custody of the first mortgage six

percent gold bonds of the Twin Falls North Side

Land and Water Company, detailed in said agree-

ment of the par value of Three Hundred Thousand

($300,000) Dollars, together with interest coupons

thereto attached, shall forthwith deliver the same

to the said parties of the first part or to their writ-

ten order.

6. That any and all bonds that may have been

given to the State of Idaho by the said Twin Falls

North Side Land and Water Company under the

provisions of the various State contracts or amend-

ments thereto, conditioned upon the final completion

of the irrigation system and works by the said Twin

Falls North Side Land and Water Company, be and

the same are, hereby released, provided, however,

that prior to any additional irrigation works or ap-

purtenant structures being constructed by the Twin

Falls North Side Land and Water Company or its

assigns, it or they shall enter into contracts with

the State of Idaho for so doing and give such bond

as may be required.

7. This order is made only for the purpose of

accepting as completed the physical properties as

now built and constructed by the Twin Falls North

Side Land and Water Company, and all has herein
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recited and such acceptance is based upon a present

carrying capacity of the irrigation works as now
constructed and operated, sufficient to serve or irri-

gate at least 170,000 acres of land but nothing in

this order shall be construed so as to fix, curtail, or

place a limitation upon the stock of the North Side

Canal Company, Limited, which may hereafter be

sold by the Twin Falls North Side Land and Water

Company, or the water rights in said irrigation sys-

tem which may yet remain to be hereafter sold by

the Twin Falls North Side Land and Water Com-

pany, provided, however, that in the event water

stock or water rights in said irrigation system are

hereafter sold by order of Court or otherwise, in

excess of the said 170,000 acres or shares, the said

Twin Falls North Side Land and Water Company
or its successors in interest shall be required to, at

their own expense, perform such work as may be

necessary in increasing the capacity of the irriga-

tion system, should such increase of capacity at that

time be found necessary, by enlargement or other-

wise, sufficient to provide a safe carrying capacity

for such additional water rights or water stock as

may be sold in addition to the 170,000 shares.

(Signed) W. G. SWENDSEN,

(SEAL) Commissioner of Reclamation.

Attest: FLEDA REYNOLDS,
Carey Act Clerk.
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EXHIBIT "F"

THIS AGREEMENT, Made and entered into this

27th day of July, 1921, by and between the TWIN
FALLS NORTH SIDE LAND AND WATER COM-
PANY, party of the first part (hereinafter for brev-

ity called The Land and Water Company), and the

NORTH SIDE CANAL COMPANY, LIMITED,

party of the second part (hereinafter for brevity

called the Canal Company), and the State of Idaho

acting by and through the Department of Reclama-

tion, party of the third part (hereinafter for brevity

called the State), WITNESSETH:
THAT WHEREAS, The State did prior hereto,

for the purpose of reclamation and settlement, pro-

cure to be made by the United States, under the pro-

visions of what is commonly called the "Carey Act"

the segregation of certain public lands, as set forth

and described in those certain land lists known as

Idaho Carey Act Segregation Lists Nos. 4, 6, 11, 13

and 24, copies of which are now on file in the Depart-

ment of Reclamation for said State, comprising what

is known as the Twin Falls North Side Land and

Water Company Irrigation Project; and

Whereas, The Land and Water Company did on

the 15th day of April, 1907, the 21st day of August,

1907, and the 2nd day of January, 1909, enter into

certain contracts with the State to construct an irri-

gation system for the reclamation of said lands, and

certain agreements supplemental thereto, all as

described and detailed in said contracts and supple-
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mental agreements (and which have been amended

from time to time) which said contracts and said

supplemental agreements and amendments thereto

are now on file and of record in the Department of

Reclamation for said State ; and

Whereas, The work to be done and performed and

rights to be acquired under said several contracts,

supplemental agreements and amendments thereto

have been completed and acquired, and said work

has been accepted by said State, as more fully ap-

pears from its order made on the 6th day of August,

1920, copy of which said order is attached hereto

and marked "Exhibit A" and made a part hereof;

the total amount of stock in the Canal Company to

be sold and kept sold by said Land and Water not

being fixed or determined by said Order, it being

now intended, however, by the State, by this agree-

ment to so fix and determine such total amount of

stock to be sold and kept sold by said Land and Wa-
ter Company, and thereby and hereby fix and de-

termine the same; and

WHEREAS, The Canal Company is the company

mentioned and described in said State Contracts,

and is now vested with the franchises, privileges

and titles therein enumerated, and is now fully and

completely exercising the powers and privileges ac-

corded to it by law ; and

WHEREAS, the North Side Pumping Company

is a stockholder of the Canal Company, and is a cor-

poration organized to operate that portion of said
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North Side Irrigation Project which is served by

means of pumps ; and

WHEREAS, In a certain action in the United

States District Court for the State of Idaho, in and

for the Southern Division, in which Oliver Hill, et

al, were plaintiffs, and the Land and Water Com-

pany, et al, were defendants, a certain stipulation

was entered into on or about the 18th day of De-

cember, 1917, and a decree by stipulation was duly

entered therein on or about the 20th day of Decem-

ber, 1917, relating among other things to the num-

ber of shares of stock in said Canal Company which

the Land and Water Company might then sell and

keep sold, which at that time was agreed among the

parties to the said action, and confirmed by said

Court at 170,000 shares, a copy of which said Decree

is attached hereto, marked Exhibit "B" and made a

part hereof, which said Decree (Exhibit "B") pro-

vides among other things as follows

:

''4. That if, at any time in the future, the

Construction Company, its successors, or as-

signs, shall conclude that the said irrigation sys-

tem and the water supply therefor, will serve

or can be made to serve without violating the

settlers' contracts, more than 170,000 acres of

land and if the Construction Company is then

unable to agree with said Canal Company, as

to what excess, if any, may be served, then, and

in that event, and so often as such may be the

case, the Construction Company, its successors,
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or assigns, may bring an action in any Court

of competent jurisdiction, to have said ques-

tion judicially determined; and the question as

to where the water must be measured to the

contract holder, under the contract with the

Construction Company, and the question as to

how much water must be measured thereunder

for the purpose of determining what acreage

may be irrigated above said 170,000 acres are

not covered or affected by this decree."

AND WHEREAS, Since the date of said Decree,

the capacity of said canal system and its efficiency

have been greatly increased, a considerable portion

of which work was not required by said State Con-

tracts, but was performed by the Land and Water

Company without contract requirement for the pur-

pose of making it possible to increase the area that

could be reclaimed, and to the end that the Land and

Water Company might sell and keep sold more than

170,000 shares of the capital stock of the Canal

Company as provided in said paragraph four of

said Decree (Exhibit "B") ; and

WHEREAS, Said work of canal enlargement and

improvement has been completed, including an in-

creased right in the Milner Diversion Dam, by

means of which about 500 second feet of additional

water can now be diverted into said canal system;

and
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WHEREAS, Said work of canal enlargement and

improvement has been completed, including an in-

creased right in the Milner Diversion Dam, by

means of which about 500 second feet of additional

water can now be diverted into said canal system;

and

WHEREAS, It has been determined and ascer-

tained by the parties hereto, and so agreed, that said

irrigation system and the present water supply

therefor can, without violating the terms or pro-

visions of the settlers' contracts, irrigate and re-

claim 185,000 acres of land; and

WHEREAS, Acting under the provisions of para-

graph four of said Federal Decree (Exhibit "B"

hereto), which said paragraph is hereinbefore

quoted, it is the desire of the Canal Company, the

Land and Water Company, and the State, to agree

as to the number of shares of stock of the Canal

Company which the Land and Water Company may
sell and keep sold in excess of 170,000 shares;

NOW THEREFORE, For the purpose and with

the desire of so fully and completely agreeing, and

for the purpose of avoiding the necessity of said

parties resorting to the courts for a determination

of said question, for and in consideration of the

rights, privileges, and properties hereby conveyed,

and the covenants, terms and agreements herein

mentioned, and to be observed and performed by

the respective parties hereto,
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IT IS HEREBY AGREED AS FOLLOWS:
1. That the Land and Water Company may sell

and keep sold 185,000 shares of the capital stock

of the Canal Company, representing the right on the

part of the Land and Water Company to sell water

rights for the irrigation of 185,000 acres of land,

hereby granting and confirming unto the Land and

Water Company the right to sell and dispose of

15,000 shares of the capital stock of the Canal Com-

pany in addition to the number of shares that is at

the present time sold and outstanding, or author-

ized as aforesaid to be sold and kept outstanding;

that the sale and disposal of such 15,000 shares of

stock shall be extended over such period of time,

not less than five years from and after the date of

this contract, in such manner as not to unduly inter-

fere with the operation of the canal system, pro-

viding that three thousand shares may be sold each

year hereafter from and after the date hereof, and

such shares in excess thereof as in the opinion of

the Board of Directors of the Canal Company may
be sold without undue interference with the distri-

bution of water through said system, and that such

lands when entered, to which such additional shares

shall be made appurtenant, shall be subject to the

same assessment for maintenance and operation as

to other lands under said canal system, and the

same charges for rights in the American Falls Res-

ervoir, if any rights be hereinafter acquired by the
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Canal Company, as other lands in the same segre-

gation are charged for such rights if so acquired.

2. That the Land and Water Company shall, on

or before the first day of November in each year

hereafter, select from the lands subject to entry,

which can be served with water for irrigation from

the irrigation system of the Canal Company, such

number of acres, the irrigable agricultural portion

of which shall not exceed three thousand acres, for

which the said Land and Water Company may
thereafter sell shares of stock of said Canal Com-

pany, as herein provided, or may in lieu of any

portion thereof sell water rights for use on lands

taken up under the Desert Land or Homestead

Acts, or for lands belonging to the State of Idaho,

or otherwise privately owned, the total thereof, how-

ever, not to exceed said three thousand acres in any

year, as herein provided, unless an increased amount

is authorized as aforesaid by the Directors of the

Canal Company. It is understood that the first se-

lection shall be made on or before the first day of

November, 1921, or as soon thereafter as possible,

in the event that the Canal Company shall hereafter

acquire an interest in the proposed American Falls

Reservoir, or shall have water otherwise available

for the reclamation of the remaining lands in said

project in excess of said 185,000 acres, the Land

and Water Company shall, upon the request of the

Canal Company at said time such water is available,

select the remainder of said 15,000 acres, if any por-
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tion thereof shall not then have been selected, as

herein provided. That in the event the enlarge-

ment or construction of any lateral is necessary, or

a new or enlargement of any existing pumping

plant is necessary, for the delivery of the water to

the lands or any portion thereof so selected, for

which water rights represented by shares of stock

of the Canal Company shall have been sold, the

same shall be done by the Land and Water Company
at its sole expense at such time and in such man-

ner as not to interfere with the operation of the

Canal Company, the plans therefor to be mutually

agreed upon by the Land and Water Company and

the Board of Directors of the Canal Company or

the Board of Directors of the Pumping Company,

as the case may be, and approved by the Commis-

sioner of Reclamation of the State of Idaho ; in case

of failure to so agree within 30 days, then such

plans as may be necessary for said work shall forth-

with be fixed and determined by the Commissioner

of Reclamation of the State of Idaho, and such work

shall be performed in accordance with said plans,

and when so performed shall be approved and ac-

cepted by said Commissioner.

3. That the Twin Falls North Side Investment

Company, Limited, shall not so develop and improve

its lands as to increase the demand for water there-

on faster than an average of three thousand acres

a year, unless such figure be increased by mutual

agreement between the Board of Directors of said
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Canal Company and the Land and Water Company.

In this paragraph the Land and Water Company
speaks for and guarantees the performance and

observance hereof by said Twin Falls North Side

Investment Company, Limited.

4. That the parties hereto (the Canal Company
acting for and on behalf of its stockholders, includ-

ing the plaintiffs and intervenors in said Federal

suit) deem and consider the agreement entered into

herein a full and complete compliance with the pro-

visions of said Decree, hereinbefore mentioned, and

particularly paragraph 4 thereof, and the Stipula-

tion upon which the same is based, and that this

contract and agreement shall be considered, if the

same be deemed necessary. A stipulation by and

between the parties in said suit for the amend-

ment of said Decree as herein recited, in so far as

applicable.

5. That this contract and the number of shares

of stock in said Canal Company hereby agreed and

authorized to be sold and kept sold by said Land and

Water Company is and shall be deemed in compli-

ance with and not in violation of that provision of

the contracts between the Land and Water Company

and the State, which provide that in no case shall

water rights or shares be dedicated to any lands or

sold beyond the carrying capacity of the canal, or

in excess of the appropriation of water therefor.

6. That no water shall be sold for or required

to be furnished to school lands situated within the
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segregations after the sales of shares of stock or

water rights in the Canal Company have been made

by the Land and Water Company to the extent of

185,000 shares as herein provided.

7. That the said Land and Water Company does

hereby assign, transfer, set over and relinquish all

its remaining rights, equities and franchises in and

to said segregations, its privileges therein and there-

to, its irrigation system, and rights, franchises and

equities of whatever nature or kind connected there-

with, to the North Side Canal Company, Limited,

or the North Side Pumping Company, as the case

may be, not heretofore conveyed or assigned, sub-

ject, however, to the right of the Land and Water

Company to sell and keep sold the maximum of

185,000 shares of stock in said Canal Company rep-

resenting the right to irrigate 185,000 acres of land

within said segregations from the present water

supply through said irrigation system as now or

hereafter constructed, and reserving its right, title,

estate, lien or interest in and to all the lands or any

portion thereof to which said 185,000 shares of

stock are or may be made appurtenant, also reserv-

ing all its assets represented by land, mortgages,

water contracts, contracts of sale, accounts and bills

receivable, stocks and bonds, and also its tangible

personal property, intending hereby to give and

grant to said North Side Canal Company, Limited, or

said North Side Pumping Company, as the case may
be, full power and right to exercise those remaining
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rights, privileges, and franchises which might

otherwise be exercised by said Land and Water

Company. It being understood that the rights given

and granted to the said Pumping Company hereby

relate only to such portion of said project as can

only be served by pumping water therefor and for

which said Pumping Company shall have or acquire

stock in said Canal Company.

8. The State hereby consents and assents to the

transfer or assignment hereby made by the Land

and Water Company to the Canal Company, and

to the North Side Pumping Company.

9. That the respective parties hereto, hereby

covenant, stipulate and agree that the terms, condi-

tions, provisions and covenants of all contracts be-

tween the Land and Water Company and the State

of Idaho, or the Bondholders' Committee and the

State of Idaho, and all other contracts or agreements

by and between either of the parties hereto have

been fully complied with, and performed, and as to

all matters not otherwise reserved herein, the rights

of said Land and Water Company in such contracts

and agreements are hereby terminated.

The terms and conditions of this contract shall

extend to and be binding upon the successors and

assigns of the parties hereto.

The execution of this agreement has been duly

authorized by resolutions of the Board of Direc-

tors of the first and second parties hereto, and said

parties hereto, in pursuance thereof, have caused
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their corporate names and seals to be hereunto af-

fixed by their proper officers.

IN WITNESS WHEREOF, The parties have

hereunto set their hands and seals, the day and

year first above written.

Executed in triplicate.

TWIN FALLS NORTH SIDE LAND AND WA-
TER COMPANY,

By W. A. DURST, President.

Party of the First Part.

Attest

:

E. A. W.
R. E. S.

IRA C. OEHLER, Secretary.

NORTH SIDE CANAL COMPANY, LIMITED,

By C. C. WILBURN, President.

(SEAL) Party of the Second Part.

Attest

:

AB. B.

For Canal Company.

HARVEY W. HURLEBAUS,
Secretary.

STATE OF IDAHO,
By W. G. SWENDSEN,

Commissioner of the Department of Reclamation,

(SEAL) Party of the Third Part.

Attest:

ALTA C. PURPUS,
Carey Act Clerk.
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STATE OF MINNESOTA, )

) ss.

County of Hennepin, )

On this 3rd day of August in the year 1921, be-

fore me, W. H. M. Adams, a Notary Public in and

for said County and State, personally appeared W.

A. Durst, known to me to be the President of the

Twin Falls North Side Land and Water Company,

and Ira C. Oehler, known to me to be Secretary of

said Company, the corporation that executed the

within instrument, as the party of the first part,

and acknowledged to me that such corporation

executed the same.

Attest, my hand and official seal, the day and

year in this Certificate first above written.

W. H. M. Adams,

(SEAL) Notary Public.

My commission expires April 17, 1923.

STATE OF IDAHO, )

) SS.

County of Jerome )

On this 28th day of July, in the year 1921, before

me, CHARLES E. LOVETT, a Notary Public in

and for said County and State, personally appeared

C. C. Wilburn, known to me to be the President of

the North Side Canal Company, Limited, and Har-

vey W. Hurlebaus, Secretary thereof, the coi^ora-

tion that executed the within instrument as the

party of the second part, and acknowledged to me
that such corporation executed the same.
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Attest, my hand and official seal, the day and

year in this certificate first above written.

(SEAL) CHARLES E. LOVETT,
Notary Public, Residing in Jerome, Idaho.

My commission expires February 14, 1922.

STATE OF IDAHO, )

) ss.

County of Ada, )

On this 12th day of August, in the year 1921,

before me, Jennie M. Haley, a Notary Public in

and for said County and State, personally ap-

peared W. H. Swendsen, known to me to be the

Commissioner of the Department of Reclamation

of the State of Idaho, acting for and on behalf of

said State of Idaho, the party of the third part, and

acknowledged to me that the State of Idaho executed

the same.

Attest, my hand and official seal, the day and

year in this certificate first above written.

JENNIE M. HALEY,
(SEAL) Notary Public.

My commission expires 12-24-'21.

The North Side Pumping Company accepts and

approves the terms and conditions of the above and

foregoing agreements, and by resolution of its Board

of Directors has authorized the Vice-President and

Secretary of said Board acting for said North Side

Pumping Company, to endorse and indicate said ap-

proval on said agreement.
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NORTH SIDE PUMPING COMPANY,
By CHAS. 0. GREENWOOD,

(SEAL) Vice President.

Attest

:

HARVEY W. HURLEBAUS,
Secretary.

The Twin Falls North Side Investment Company,

Limited, accepts and approves the terms and condi-

tions of the above and foregoing agreement, and by

resolution of its Board of Directors has authorized

the President and Secretary of said Board acting

for said Twin Falls North Side Investment Com-

pany, to endorse and indicate said approval on said

agreement.

TWIN FALLS NORTH SIDE INVESTMENT
COMPANY, LIMITED,

By W. A. DURST,,

R. E. S. (SEAL) President.

Attest:

IRA C. OEHLER, Secretary.

Endorsed, Filed Aug. 29, 1928.

W. D. McREYNOLDS, Clerk.

By M. Franklin, Deputy.
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(Title of Court and Cause)

OBJECTION TO APPLICATION FOR PERMIS-
SION TO FILE SUPPLEMENTAL

BILL OF COMPLAINT.
COME NOW the defendants in the above entitled

action and oppose the motion of "supplemental com-

plainant, D. L. McClung," for an order permitting

the filing of a supplemental bill of complaint herein,

and move the Court for an order denying the said

McClung permission to file said supplemental bill

of complaint, all upon the following grounds and for

the following reasons:

I.

The said defendants reiterate, adopt and by ref-

erence make a part hereof, each and all of the objec-

tions enumerated and set forth in that certain "Ob-

jection to Application for Permission to file Sup-

plemental Bill in Intervention" filed by these de-

fendants in this action on the 20th day of December,

1927, and to hereby urge each and all and every of

said objections to this application of said McClung
as fully as though set forth herein at length.

11.

Upon the further ground that the matter sought

to be presented by said Motion for Permission to

File Supplemental Bill, has already been decided by

this Court in this action adversely to the said Mc-

Clung in that the said supplemental bill is merely a
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repetition of that certain "Supplemental Bill in

Intervention" heretofore attempted to be filed by

said McClung and which was denied by this Court.

III.

For the further reason that the matters and

things attempted to be set up in paragraph XV,

XVI, XVII, XVIII, XIX, XX, XXI, XXII and

XXIII, seek to present matters which are not in

any way or at all germane to or connected with, the

original bill of complaint herein, but are an attempt

to inject into and litigate, an entirely new, sepa-

rate and different cause or causes of action from

that presented by the original bill of complaint

and/or bill in intervention herein.

IV.

That the matters and things attempted to be set up

in paragraphs XV to XXIII, inclusive, of the Sup-

plemental bill of Complaint, now tendered, present

only matters which, if they state any cause of action

at all, have long since been barred by the Statute of

Limitations of the State of Idaho and particularly

by Sections 6609, 6610, 6611, 6612, 6613, 6617

and/or 6617, Idaho Compiled Statutes, 1919.

That this objection and motion is made upon all

of the records and files of this action and particu-

larly upon the aflidavit of E. A. Walters with the

exhibits thereto attached, which was attached to,

and by reference made a part of, that certain "Ob-
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jection to Application for Permission to File Sup-

plemental Bill in Intervention" which was filed in

this Court on the 20th day of December, 1927, and

which latter is particularly by reference, made a

part hereof.

Dated this 20th day of September, 1928.

WALTERS & PARRY,
Attorneys for Defendants

(Service Acknowledged)

Endorsed: Filed Sept. 21, 1928.

W. D. McREYNOLDS, Clerk,

By M. Franklin, Deputy.

(Title of Court and Cause)

MEMORANDUM DECISION.

Oct. 3, 1928.

J. B.ELDRIDGE,
Attorney for Supplemental Complainant

WALTERS & PARRY,
Attorneys for Defeiukints

CAVANAH, DISTRICT JUDGE:

This is the second application of D. L. McClung

for an order permitting him to file a supplemental
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bill of complainant in the original action in which the

decree in question was rendered. The first applica-

ton was denied for the reasons set forth in the mem-

orandum opinion of this Court of date February 6,

1928, which is here referred to. The reasons now

advanced in the second application are practically

the same as were advanced and passed upon in the

first application, and attention is called to the

Court's views then expressed in its memorandum

opinion as reasons why the second application should

be denied. It follows then that the second motion

for permission to file the proposed bill is denied.

Endorsed: Filed Oct. 3, 1928.

W. D. McReynolds, Clerk.

By M. Franklin, Deputy.

(Title of Court and Cause)

ORDER DENYING SECOND APPLICATION TO
FILE SUPPLEMENTAL BILL

OF COMPLAINT.

Upon consideration, and in harmony with Memo-

randum Decision this day filed.

BE IT ORDERED, That the second motion for

permission to file proposed supplemental bill of com-
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plaint be and the same is hereby denied, exceptions

allowed.

Dated: Boise, Idaho, October 3, 1928.

(Sgd.) CHARLES C. CAVANAH,
District Judge

Endorsed: Filed Oct. 3, 1928.

W. D. McReynolds, Clerk.

By M. Franklin, Deputy.

(Title of Court and Cause)

ORDER FOR CERTIFYING ORIGINAL
EXHIBITS.

Application having been made to this Court for

an Order for the Clerk of this Court to certify up

the exhibits attached to the "Objection to Applica-

tion for Permission to File Supplemental Bill in

Intervention" by D. L. McClung in the above en-

titled cause, for the reason that said exhibits consist

in large part of printed pamphlets and printed con-

tracts and copies of Complaints in other proceed-

ings and copies of contracts, and

IT APPEARING TO THE COURT that said ex-

hibits could be more readily examined by the mem-

bers of the Appellate Court in their printed form

and in the form in which they were attached to said

Objections than if the same were printed in a trans-

cript and would be much more economical for par-

ties litigant to have the same sent up as exhibits
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and far more convenient for the members of the

Court, as aforesaid.

WHEREFORE, IT IS ORDERED, That the ex-

hibits attached to the "Objection to Application for

Permission to File Supplemental Bill in Interven-

tion" by D. L. McClung, be certified up as exhibits

by the Clerk of this Court, and that the same be not

incorporated in the transcript on appeal in said

cause.

Dated this the 21st day of December, 1928.

CHARLES C. CAVANAH,
District Judge

Endorsed: Filed Dec. 21, 1928.

W. D. McREYNOLDS, Clerk.

(Title of Court and Cause)

PETITION FOR APPEAL.
Comes now D. W. McClung, supplemental com-

plainant in the above entitled cause, and says:

That on the 3rd day of October, 1928, this Court

entered judgment herein in favor of defendants

and against this supplemental complainant in de-

nying the petition of this petitioner to file a sup-

plemental bll in said above entitled cause, and in the

denial of the petition of this petitioner to file his said

supplemental bill certain errors were committed to

the manifest prejudice of this supplemental com-

plainant, all of which appears more fully and in
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detail from the Assignments of Error filed with

this petition.

WHEREFORE, THIS SUPPLEMENTAL COM-
PLAINANT PRAYS, That an appeal may be al-

lowed by him from the United States District Court

for the District of Idaho, Southern Division, to the

United States Circuit Court of Appeals for the 9th

Circuit for the correction of the errors so com-

plained of, and that a transcript of the record pro-

ceedings or papers upon which said judgment or

order was passed duly authenticated may be sent to

the said United States Circuit Court of Appeals for

the 9th Circuit, and that this supplemental com-

plainant tenders herewith a bond in the sum of three

hundred ($300.00) dollars to cover costs, and prays

that said appeal be allowed.

Dated at Boise, Idaho, this the 18 day of Decem-

ber, 1928.

J. B. ELDRIDGE,
Attorney for Supplemental Complainant

Residence, Boise, Idaho

Endorsed: Filed Dec. 18, 1928.

W. D. McREYNOLDS, Clerk.

By M. Franklin, Deputy.
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(Title of Court and Cause)

ASSIGNMENTS OF ERROR.

Comes now D. L. McClung, the supplemental

complainant in the above entitled cause, by his at-

torney, and in connection with his petition for ap-

peal herein says that there is manifest error in

the record proceedings and judgment and order

herein, and it particularly assigns the following

error:

That the Court erred in entering judgment or

order denying the right of the supplemental com-

plainant and petitioner in the above entitled cause

to file his supplemental bill therein.

WHEREFORE, THE SUPPLEMENTAL COM-

PLAINANT PRAYS, That judgment of the District

Court be reversed, and that the Court be directed

to enter an order permitting the supplemental com-

plainant to file his supplemental bill in said cause.

That supplemental complainant have such other and

further relief as may appear equitable and just.

J. B. ELDRIDGE,
Attorney for Supplemental Complainant

Endorsed: Filed Dec. 18, 1928.

W. D. McREYNOLDS, Clerk.

By M. Franklin, Deputy.
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(Title of Court and Cause)

ORDER ALLOWING APPEAL.

Now, to-wit, on the 18th day of December, 1928, it

is hereby ordered that the above and foregoing Pe-

tition for Appeal is hereby granted and allowed as

prayed for upon the filing of a bond for costs in

the sum of three hundred ($300.00) dollars with

sufficient sureties to be conditioned as required by

law.

CHARLES C. CAVANAH,
District Judge

Endorsed: Filed Dec. 18, 1928.

W. D. McREYNOLDS, Clerk.

By M. Franklin, Deputy.

(Title of Court and Cause)

BOND ON APPEAL.

KNOW ALL MEN BY THESE PRESENTS:
That I, D. L. McClung, the supplemental com-

plainant, as Principal, and THE CONTINENTAL
CASUALTY COMPANY, as Surety, acknowledge

ourselves to be jointly indebted to the Plaintiffs,

OLIVER HILL, W. P. RICE, E. C. GLEASON,
CLARA T. VEAZIE, H. E. BARRETT, A. A. HOL-
BROOK, ROMAN M. TISS, LEWIS A. LEIN-
BAUGH, J. F. HOBBS and JOHN T. THORPE, to

the Defendants, TWIN FALLS NORTH SIDE
LAND AND WATER COMPANY, a Delaware
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Corporation, and the CONTINENTAL AND COM-
MERCIAL TRUST AND SAVINGS BANK, a Cor-

poration, Trustee, and to the Intervenors, ROBERT
ROGERSON, KENNETH McLEOD, and BLAINE
FURGERSON, appellees in the above cause, and

to each of said appellees, in the sum of Three Hun-

dred and No/100 ($300.00) Dollars, conditioned

that:

WHEREAS, on the 3rd day of October, 1928, in

the District Court of the United States, for the

District of Idaho, Southern Division, in a suit pend-

ing in that Court, wherein, to the Plaintiffs, OLI-

VER HILL, W. P. RICE, E. C. GLEASON, CLARA
T. VEAZIE, H. E. BARRETT, A. A. HOLBROOK,
ROMAN M. TISS, LEWIS A. LEINBAUGH, J.

F. HOBBS, and JOHN T. THORPE, to the Defend-

ants, TWIN FALLS NORTH SIDE LAND AND
WATER COMPANY, a Delaware Corporaton, and

THE CONTINENTAL AND COMMERCIAL
TRUST AND SAVINGS BANK, a Corporation,

Trustee, and to the Intei-venors, ROBERT ROGER-
SON, KENNETH McLEOD and BLAINE FUR-
GERSON, which suit was numbered on the equity

docket as No. 544, an order was entered denying the

relief prayed for by the said D. L. McClung, the

supplemental complainant, and the said D. L. Mc-

Clung, having obtained an order allowing appeal

to the Circuit Court of Appeals for the Ninth Cir-

cuit to reverse the said order, and a citation directed

to the said appellees above mentioned, citing and ad-
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monishing them to be and appear at a session of the

United States Circuit Court of Appeals for the

Ninth Circuit to be holden in the City of San Fran-

cisco, State of California, in said circuit, within

thirty days from the date of said citation.

NOW, if the said D. L. McClung shall prosecute

its said appeal to effect, and answer all costs and

damages if he fails to make his plea good, then the

above obligation to be void, else to remain in full

force and virtue.

IN WITNESS WHEREOF, D. L. McClung has

caused these presents to be executed by its proper

corporate officers as Principal, and said CONTI-
NENTAL CASUALTY COMPANY has caused its

name to be subscribed and its corporate seal to be

affixed thereto this 20th day of December, 1928.

(SEAL) D. L. McCLUNG,
Per J. B. E.

CONTINENTAL CASUALTY COMPANY,
By CHAS. W. MACK,

Its Attorney-in-Fact.

Countersigned by

CHAS. W. MACK, Res. Agt.

The form of the foregoing bond and sufficiency

of surety are approved this 20th day of Decem-

ber, 1928.

CHARLES C. CAVANAH,
District Judge
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Endorsed: Filed Dec. 20, 1928.

W. D. McREYNOLDS, Clerk.

By M. Franklin, Deputy.

(Title of Court and Cause)

CITATION.

To the above named defendants and to the above

named intervenors and to Walters and Parry and

to E. A. Walters and R. P. Parry, Esquires, the

attorneys of record of the above named defendants,

and to E. M. Wolfe, Esquire, attorney of record for

the above named intervenors.

The above named defendants and intervenors are

hereby admonished to be and appear in the United

States Circuit Court of Appeals for the Ninth Cir-

cuit, to be held in the City of San Francisco, State

of California, within thirty (30) days from the date

of this appeal pursuant to an appeal on file in the

Clerk's office of the District Court of the United

States for the District of Idaho, Southern Division,

wherein D. L. McClung is plaintiff in error and you,

the said defendants and intervenors, are defendants

in error, to show cause, if any there be, why the

judgment or order mentioned in said appeal should

not be corrected and speedy justice should not be

done to the parties in that behalf.

WITNESS, The Honorable C. C. Cavanah, United

States District Judge for the District of Idaho, this
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18th day of December, 1928, and of the independ-

ence of the United States the one hundred fifty-

second year.

CHARLES C. CAVANAH,
(SEAL) District Judge.

Attest:

W. D. McREYNOLDS, Clerk.

Endorsed: Filed Dec. 20, 1928.

W. D. McREYNOLDS, Clerk.

(Title of Court and Cause)

PRAECIPE FOR TRANSCRIPT.

TO W. D. McREYNOLDS, CLERK OF THE
ABOVE ENTITLED COURT:
You will please prepare the record upon the ap-

peal of supplemental complainant and plaintiff in

error, D. L. McClung, taken in the above entitled

cause from the judgment or order made and entered

in said cause on the third day of October, 1928, such

record to consist of the pleadings, documents and

papers in said cause in the following order:

1. Original Motion or Petition of First Appli-

cation filed December 7, 1927.

2. Objections to Motion or Petition filed De-

cember 20, 1927.

3. Memorandum Decision of Court filed Feb-

ruary 6, 1928.
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4. Second Motion or Application filed August

29, 1928.

5. Objections to second Application filed Sep-

tember 21, 1928 .

6. Last Memorandum Decision of Court filed

October 3, 1928.

7. Order of Court denying the right of sup-

plemental complainant to file his supple-

mental bill of complaint with exceptions

allowed, filed October 3, 1928.

8. All papers filed in connection with Peti-

tion for Appeal, Assignments of Error, Or-

der Allowing Appeal, Bond on Appeal with

Order approving the same. Citation to-

gether with this Praecipe, and Affidavit of

J. B. Eldridge showing service of Assign-

ments of Error, Citation and Praecipe to-

gether with your return to the Appeal and

your certificate, and all papers filed in said

cause after the filing of this Praecipe:

Affidavits showing service of Motions.

In preparing the above record you will please

omit the title to all pleadings except the supple-

mental bill of complainant, inserting in lieu thereof

the words "title of court and cause" followed by the

name of the pleading or instrument. You will also

please omit the verification of all pleadings, insert-
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ing in lieu thereof whenever the pleading is veri-

fied, the words ''duly verified."

Dated this the 19th day of December, 1928.

J. B. ELDRIDGE,
Attorney for Supplemental Complainant and Plain-

tiff in Error.

Endorsed: Filed December 20, 1928.

W. D. McREYNOLDS, Clerk.

By M. Franklin, Deputy.

(Title of Court and Cause)

AFFIDAVIT

PROOF OF SERVICE
STATE OF IDAHO, )

) ss.

County of Ada, )

J. B. ELDRIDGE, being first duly sworn, de-

poses and says

:

That he is attorney for D. L. McClung, supple-

mental complainant and appellant in said cause, and

that on December 20, 1928, a true copy of the Cita-

tion, Assignments of Error and Pragcipe were en-

closed in an envelope addressed to E. M. Wolfe, Es-

quire, at Twin Falls, Idaho, the then address of the

said E. M. Wolfe, attorney of record for the Inter-

venors in the above entitled cause, and that the re-

quired amount of postage was prepared and at-

tached to said envelope and said envelope registered
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to the said E. M. Wolfe and return card requested,

that the registry charge on said letter was pre-

paid, and that the same was deposited in the United

States PostofRce at Boise, Idaho, on December 20,

1928, by affiant herein, and that said Intervenors

and said attorneys were so served on the 25th day of

December, 1928, with said papers, as aforesaid;

that on December 20, 1928, a true copy of the Cita-

tion, Assignment of Error and Praecipe were en-

closed in an envelope addressed to Walters & Parry,

E. A. Walters and R. P. Parry, Esquires, at Twin

Falls, Idaho, the then address of the said Walters &
Parry, E. A. Walters and R. P. Parry, attorneys of

record for the defendants in the above entitled cause,

and that the required amount of postage was pre-

paid and attached to said envelope and said envelope

registered to the said Walters & Parry, E. A. Wal-

ters and R. P. Parry, and return card requested, that

the registry charge on said letter was prepaid, and

that the same was deposited in the United States

Postoffice at Boise, Idaho, on December 20, 1928, by

affiant herein, and that said defendants and said

attorneys were so served on the 20th day of Decem-

ber, 1928, with said papers, as aforesaid; that affiant

herein, attorney for said supplemental complainant,

resides at Boise, Idaho, and that said attorneys for

said defendants and intervenors reside at Twin Falls,

Idaho; that there is a regular United States mail
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route between Boise, Idaho, and Twin Falls, Idaho,

with daily mail service.

J. B. ELDRIDGE,
Subscribed and sworn to before me this the 20th

day of December, 1928. C. H. ROBERTS,
(SEAL) Notaiy Public for Idaho

Residence, Boise, Idaho

Endorsed: Filed Dec. 20, 1928.

W. D. McREYNOLDS, Clerk.

By M. Franklin, Deputy.

(Title of Court and Cause)

ORDER.
SETTLING RECORD ON APPEAL.

Upon stipulation of the parties, submitting to

the Court the determination of what documents and

papers shall constitute the record on appeal and to

be incorporated therein, and the further determina-

tion of the objections to respondents' supplemental

praecipe,

IT IS HEREBY ORDERED, that the following

documents and papers and record shall be incorpo-

rated by the Clerk of this Court in the record on

appeal

:

1. Notice of motion and motion, filed Dec.

7, 1927, for an order permitting the sup-

plemental complaint to be filed, and the

supplemental bill and all exhibits attached

thereto.
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2. Objections to motion or petition, filed

Dec. 20, 1927, and all exhibits attached

thereto.

3. Affidavit of E. A. Walters, and all ex-

hibits attached thereto, filed on the motion,

and all exhibits presented and filed on said

motion, including Exhibit "G" presented

by defendants on objections, of date July

27, 1921, between the Twin Falls North

Side Land & Water Co. and the North

Side Canal Company, Limited.

4. Memorandum decision of the Court, filed

February 6, 1928.

5. Order denying application to file supple-

mental bill of complaint of Feb. 6, 1928.

6. Second notice or application, filed Aug.

29, 1928, and all exhibits attached to and

presented therewith.

7. Stipulation settling case for judgment of

December 18, 1917.

8. Agreement of July 27, 1921, between the

Twin Falls North Side Land & Water Co.

and North Side Canal Company, marked

Exhibit "F'\

9. Objections to second application filed

Sept. 21, 1928.

10. Last memorandum decision of the Court,

filed Oct. 3, 1928.

11. Order of the Court denying the right of

supplemental complainant to file his sup-
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plemental bill of complaint, with exceptions

allowed, filed October 3, 1928.

12. Order of the Court of December 21,

1928, allowing all exhibits attached to the

objection to application for permission to

file supplemental bill in intervention by

certifying up as exhibits by the Clerk and

the same be incorporated in the transcript

on appeal.

13. Last or final amended bill in equity.

14. Last or final bill of intervention.

15. Last or final separate amended answer

of Continental & Commercial Trust & Sav-

ings Bank.

16. Last or final separate amended and sup-

plemental answer of Twin Falls North

Side Land & Water Co.

17. All papers filed in connection with peti-

tion for appeal.

Dated: Boise, Idaho, January 29, 1929.

(Sgd.) CHARLES C. CAVANAH,
District Judge

Endorsed: Filed Jan. 30, 1928.

W. D. McREYNOLDS, Clerk.

By M. Franklin, Deputy.
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(Title of Court and Cause)

STIPULATION.

IT IS HEREBY STIPULATED by and between

D. L. McClung, supplemental complainant and ap-

pellant, and the defendants and respondents in the

above entitled cause, that in addition to the papers

heretofore ordered by this Court to be sent up on

appeal as exhibits, that the following named papers

be also certified up by the Clerk as exhibits in said

cause: Last or Final Amended Bill in Equity; Bill

in Intervention; Separate Amended and Supple-

mental Answer of Twin Falls North Side Land and

Water Company ; Separate and Amended Answer of

the Continental and Commercial Trust and Savings

Bank.

IT BEING FURTHER STIPULATED AND
AGREED that no Answer was filed to the Bill in

Intervention on account of the stipulation for de-

cree filed in said cause.

IT IS FURTHER STIPULATED that the Court

may make an order pursuant to this stipulation for

the certification of said papers as Exhibits in said

cause.

Dated this 5th day of February, 1929.

J. B. ELDRIDGE
Attorney for Supplemental Complain-

ant and Appellant.
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WALTERS, PARRY AND THOMAN,
E. A. WALTERS,
R. P. PARRY,
J. P. THOMAN,

Attorneys for Defendants and Re-

spondents.

Endorsed: Filed Feb. 5, 1928.

W. D. McREYNOLDS, Clerk.

(Title of Court and Cause)

ORDER.
D. L. McClung, supplemental complainant and

appellant, and the defendants in the above entitled

cause having stipulated that the Last or Final

Amended Bill of Equity, Bill in Intervention, Sepa-

rate Amended and Supplemental Answer of Twin

Falls North Side Land and Water Company, Sepa-

rate and Amended Answer of the Continental and

Commercial Trust and Savings Bank may be certi-

fied up by the Clerk of this Court as exhibits in said

cause.

WHEREFORE, IT IS ORDERED, That said

papers be certified up by the Clerk of this Court as

exhibits in said cause without the necessity of incor-

porating the same in the Transcript on Appeal.

Dated this the 5th day of February, 1929.

CHARLES C.CAVANAH,
District Judge

Endorsed. Filed February 5, 1929.

W. D. McREYNOLDS, Clerk.
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(Title of Court and Cause)

CLERK'S CERTIFICATE.

I, W. D. McReynolds, Clerk of the District Court

of the United States for the District of Idaho, do

hereby certify the foregoing transcript of pages

numbered from 1 to 123, inclusive, to be full, true

and correct copies of the pleadings and proceedings

in the above entitled cause, and that the same to-

gether constitute the transcript of the record herein

upon appeal to the United States Circuit Court of

Appeals for the Ninth Circuit, as directed by order

of the Court upon settlement on stipulation of coun-

sel herein.

I further certify that the cost of the record herein

amounts to the sum of $143.10, and that the same

has been paid by the appellant.

Witness my hand and the seal of said Court this

25th day of February, 1929.

(SEAL) W. D. McREYNOLDS, Clerk.
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IN THE

United States Circuit Court of

Appeals

For the Ninth Circuit

D. L. McCLUNG,
Appellant,

vs.

TWIN FALLS NORTH SIDE LAND & WATER
COMPANY, a Delaware Corporation, and THE
CONTINENTAL AND COMMERCIAL TRUST
AND SAVINGS BANK, a Corporation, Trustee,

Appellees.

BRIEF OF APPELLANT

STATEMENT OF THE CASE

Two motions were made in this cause for an order

peiTQitting the appellant to file a supplemental bill

in the case of Oliver Hill, et al, vs. Twin Falls North

Side Land & Water Co., et al, defendants, and Rob-

ert Rogerson, et al, intervenors. The motion set out

the proposed supplemental bill as grounds. (Pages

8 to 36, inclusive, Tr.).



4

The first motion was based upon the contents of

the supplemental bill. The supplemental bill sought

to be filed, among other things alleged that a bill in

intervention was filed in said cause on behalf of the

supplemental complainant and that supplemental

complainant was the owner of a water right under

stock certificates and contracts on the North Side

project. That the supplemental complainant per-

formed all the obligations on his part under said

contracts for the purchase of a water right and offer-

ed to do equity. (Page 11 Tr.). That in said Oliver

Hill case a stipulation for decree was entered into

and decree entered thereunder, and under the terms

of said decree the North Side project was limited to

170,000 shares represented by a like number of

acres. This grew out of the insufficient water sup-

ply for the project and incompleted works. (See De-

cree, pages 23 to 26, inclusive). It is further alleged

that the Land &\ Water Company was offering to

sell 15,000 additional shares representing 15,000

additional acres to be watered on the North Side pro-

ject making 185,000 acres in all, and that the canal

system was, in fact, not capable of furnishing water

to more than 163,080 acres. (Page 13 Tr.).

The supplemental complainant sought the relief

of the court to be permitted to file a supplemental bill

and that the Land & Water Company be restrained

and enjoined from selling any further shares so as



to cause a division of the already inadequate water

supply ; and that the Land & Water Company be re-

quired to complete the irrigation system in conform-

ity with the state contracts; and that the court ap-

point someone, if it be deemed expedient, to take

charge of the irrigation works and complete it at

the expense of the Land & Water Company so as to

make it possible to deliver water to 170,000 acres as

the decree called for.

The United States Court in the Oliver Hill case in

its decree forming a part of a supplemental bill ten-

dered, set out that the state contracts should be fully

complied with (page 23 Tr.) which state contracts

for the construction of the North Side project pro-

vided that individual contracts should be made be-

tween the water users and the Land & Water Com-

pany, and for a certificate of stock to be issued to

each land owner defining the water right and inter-

est in the system of each land owner. The individual

contract, Exhibit "C" to the supplemental bill (pages

26 to 34, inclusive, Tr. ) , and the certificate of stock.

Exhibit "D" to the supplemental bill (pages 35 to 36

Tr.), define the amount of water right to be l-80th

of a cubic foot for each acre and a proportionate in-

terest in all of the irrigation system and works.

The P^ederal Court in said decree, Exhibit "B" to

the supplemental bill, in addition to providing that

the state contracts should be fully complied with, re-



duced the acreage to 170,000 acres and to 170,000

shares as the amount that might be sold, and made

further provisions therein,

"That if at any time in the future, the con-

struction company, its successors or assigns,

shall conclude that the said irrigation system

and the water supply therefor will serve or can

he made to serve ivithout violating the settlers^

contracts more than 170,000 acres of land, and
if the construction company is then unable to

agree with the said canal company as to what
excess, if any, may be served, then and in that

event and so often as such may be the case the

construction company, its successors or assigns,

may bring an action in any court of competent

jurisdiction to have said question judicially de-

termined." (Page 25 Tr.).

The court further decreed

:

"That the several contracts between the State

of Idaho and the construction company * * *

shall be binding and of full force and effect as

betv/een all parties concerned therein." (Page

26 Tr.).

Notice was duly served and both of the defendants

appeared in said cause by their counsel, Walters and

Parry, and objection was made to the filing of the

supplemental bill (pages 36 to 41, inclusive, Tr.) up-

on the grounds: First, that the court was without

jurisdiction. Second, that it presents to the court a

different cause of action than that set forth in the



original bill, and involved different parties than

those who were parties to the original bill. Third,

that McClung was not a party to the original action

nor a successor in interest of any such party, and

that the identical question involved was pending in

a state court wherein McClung was plaintiff and the

Land & Water Company and other defendants, in

which it was shown that an action was filed asking

to cancel the contract authorizing the sale of 15,000

additional shares of the canal company representing

the v/ater right for 15,000 additional acres. The ob-

jection was supported by an affidavit by E. A. Wal-

ters, Esquire, except as to the status of McClung,

(pages 42 and 43 Tr.) to which was attached a copy

of the complaint of the action pending in the District

Court for Jerome County. Upon the showing made,

the court rendered a memorandum decision Febru-

ary 6, 1928 (pages 44 to 52, inclusive, Tr.) in which

the motion to file a supplemental bill was denied.

The court denied the motion chiefly upon the ground

that under the terms of the Federal decree in the

Oliver Hill case,

''The right v/as there given to the defendant

company to sell and keep sold 185,000 shares of

the capital stock of the canal company because

the parties interested agreed to allov/ the com-

pany to sell and dispose of the 15,000 shares of

stock in addition to the stock then sold and out-

standing."
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The trial court further held that the steps pro-

vided for to be taken in the decree were taken by the

parties affected by the decree, and that the North

Side Canal Company represented its stockholders, in-

cluding McClung, in making the contract allowing

the company to sell additional 15,000 shares of stock.

(Page 49 Tr.). And the court further held (near the

bottom of pages 50 and 51 Tr.) that the Land &
Water Company and Canal Company had agreed

that the irrigation system had been greatly enlarged

and the capacity increased so that the additional wa-

ter might be supplied "without violating the terms

or provisions of the settlers' contracts." The court

further held that the controversy between McClung,

a stockholder of the North Side Canal Company, and

the state as to whether or not the agreement of July

27, 1921, referred to, was fraudulent or unwise has

no relation and is not germane to the original bill

and decree, and for the foregoing reasons denied the

right to file the supplemental bill. The denial was

made, however, without prejudice. (Page 53 Tr.).

A new motion was filed (pages 54 to 101, inclu-

sive, Tr. ) which includes the proposed supplemental

bill together with the exhibits attached to it consist-

ing of the proposed supplemental complaint, stipula-

tion for decree in the Oliver Hill case, the decree of

the Federal Court, order of Commissioner Swendsen

of the Department of Reclamation of the State of



Idaho accepting works as completed, contract be-

tween the Land & Water Company, Canal Company

and the Department of Reclamation of the State of

Idaho that 15,000 additional shares representing

15,000 additional acres may be sold.

The second motion being based upon the proposed

supplemental bill is in the same form as that of the

original supplemental bill until paragraph 15 is

reached. Then it is alleged, among other things, that

in order to avoid the Federal Decree in the Oliver

Hill case, limiting the right to irrigate only 170,000

acres on the North Side project, and at the same time

pretending to comply with it, Commissioner Swend-

sen fraudulently entered his order July 6, 1920, Ex-

hibit "E", finding that the irrigation project had

been completed; that this grew out of a wrongful

and unlawful conspiracy between the Land & Water

Company and Commissioner Swendsen. Then fol-

lows further allegations that the Land & Water Com-

pany and the North Side Canal Company and

Swendsen, in pursuance of said conspiracy set out in

paragraph 15, combined and conspired with each

other to make the contract of July 27, 1921, Exhibit

"F" to the supplemental bill, and falsely and fraud-

ulently recited in the contract that the contract could

be entered into ''without violating the settlers' con-

tracts" to the end that 15,000 additional acres might

be irrigated. And falsely and fraudulently recited

in said contract that the sale of additional shares,
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"Shall not be deemed in violation of the pro-

visions of the contract between the Land & Wa-
ter Company and the State of Idaho, but in

compliance therewith."

and that the making of said contract should be in

compliance with the decree of the Federal Court in

the Oliver Hill case. And falsely and fraudulently

recited that the contract may be deemed

"A stipulation by and between the parties in

said suit for the amendment of said decree as

herein recited insofar as applicable.'^

It is further alleged in the second supplemental

bill that Swendsen acted beyond the scope of his au-

thority and in violation thereof in making said con-

tract; that said acts and doings were false and

fraudulent for the reasons set out in the supplemen-

tal bill. It is further set out that the supplemental

complainant and those for whom he is acting have

never given their consent to the sale of further water

rights. It is further charged in the supplemental bill

that the North Side Canal Company was without

power or authority to further sell water rights for

the reason that they w^ere already oversold. It is fur-

ther charged in the supplemental bill that in order

to pacify the water users on the North Side project

the settlers were induced and advised to purchase

and did purchase 160,000 acre feet more of water

from American Falls to augment the already short

water supply for the 170,000 acres on the project.
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All the allegations particularized since paragraph

15 was referred to here differ from and are in addi-

tion to those set forth in the original supplemental

bill.

Objection was again made to the filing of the sup-

plemental bill the same as made heretofore to the

first supplemental bill and on the additional grounds

that the Statute of Limitations had run against the

decree of the court. (Pages 102i to 104, inclusive,

Tr.).

The court rendered a memorandum decision (be-

ginning at the bottom of page 104 and ending at the

top of page 105 Tr.) in which the court decided that

the application to file the supplemental bill should be

denied for the reasons set forth in its original memo-

randum opinion, and so provided in its order deny-

ing the right to file the bill (bottom of page 105 to

top of page 106 Tr.) to which exceptions were taken

by McClung and exceptions allowed. (Page 106 Tr.)

From that order an appeal was perfected to this

court in which it is charged that the court erred in

entering judgment or order denying the right of the

supplemental complainant and petitioner to file his

supplemental bill and praying for reversal. The ap-

peal has been duly allowed, citation issued, praecipe

for transcript, certificate of clerk certifying up a

number of exhibits as such, to which reference will

be made in the argument.



12

SPECIFICATIONS OF ERROR

I.

The court erred in entering judgment or order

denying the right of the supplemental complainant

and petitioner in said cause to file his supplemental

bill therein.

11.

The court erred in denying the right of the appel-

lant to file his supplemental bill as requested in the

last petition upon the grounds set forth in the origi-

nal memorandum opinion because the original mem-

orandum opinion was not applicable to the addition-

al state of facts set forth in the second petition.

III.

The court erred in holding and deciding that the

Canal Company and the Land & Water Company

had pursued the remedy provided to be pursued in

the decree of the Federal Court in the said Oliver

Hill case for the sale of additional shares of stock in

that the petition set forth that said agreement v^as

entered into for the very purpose of avoiding that

provision of the decree of the court as result of a

wrongful and unlawful conspiracy between said par-

ties and in bad faith.

IV.

The court erred in holding and deciding that the
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Canal Company and Land & Water Company could

legally enter into a contract for the sale of said 15,-

000 additional shares while doing so as a result of a

wrongful and unlawful conspiracy by means of pre-

tending to comply with the decree of the Federal

Court in said cause so as to avoid the force and ef-

fect of the same.

V.

The court erred in holding and deciding that the

issues raised in the supplemental bill sought to be

filed did not relate to and were not germane to the

issues set forth in the original bill.

ARGUMENT

Points

The specification of errors, we believe, may be

grouped under and argued in the one point.

I.

Did the court err in denying the right of the sup-

plemental complainant to file his supplemental bill

under his second petition to so do, and if so, was

that denial an abuse of the discretion of the court?

It is the view of the appellant that any showing that

may be justifiably made in opposition to the right to

file a supplemental bill like a demurrer admits all of

the allegations of the proposed supplemental bill as

being true and all that is required is that a probable
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cause exists for granting the motion, and the merits

of the proposed bill will not be determined.

Simpkins Federal Practice Law and Equity,

Revised Edition, pages 638-639.

"All that the court inquires into on petition to

file a supplemental bill is to see whether prob-

able cause exists for granting the leave and

whether the petition states facts or circum-

stances which if properly pleaded would sustain

a supplemental bill."

Parkhurst v. Kingsman, 18 Fed. Cases, page

1203, No. 1075.

Oregon and Transcontinental Co. v. Northern

P. R. Co., 32 Fed. 428.

The fact that it may be necessary to bring in new

parties or that rights have changed by transfer of

interest or that there is no longer a diversity of citi-

zenship cannot be urged against the filing of the sup-

plemental bill.

Root V. Woolworth, 150 U. S. 401, 37 Law Edi-

tion 1123.

Central Trust Co. New York v. Western N. C.

R. Co. et al, 89 Fed. 24.

The Milwaukee & Minnesota R. R. Co. v. Cham-
berlain, 6 Wall. 748, 18 Law Edition 859.

Simpkins Federal Practice Revised Edition,

page 640.

The supplemental bill will be allowed as readily

after decree as before it.
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Simpkins Federal Practice Revised Edition,

page 637.

The most comprehensive and best reasoned case

perhaps ever decided by any court on the subject of

a right to file a supplemental bill and its functions is

that of Root V. Woolworth, 150 U. S. 401, 37 Law

Edition 1123, in which, among others, the following

principles were settled which have been followed

ever since the rendition of said decision in practi-

cally every jurisdiction in the United States, both

state and federal.

FIRST : That any party to an action or successor

in interest to a party have the right to file a supple-

mental bill where otherwise entitled.

SECOND: That a supplemental bill is available

for bringing in new parties.

THIRD : That a supplemental bill will be resort-

ed to for the enforcement of an original decree and

is ancillary.

FOURTH : That persons who were not parties to

the original case may avail themselves of a supple-

mental bill for the protection of their rights.

FIFTH : That diverse citizenship does not in any

manner effect the right to file the bill.

SIXTH: That a court never loses jurisdiction to

enforce its own decrees.

In the first petition no allegation was set forth of
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any scheme or conspiracy being entered into for the

pui-pose of avoiding the decree of the Federal Court

in the Oliver Hill case while pretending to comply

with it. (Pages 9 to 16, inclusive, Tr.). In response

to which the court in denying the right to file the

supplemental bill held, among other things, that he

would not permit it to be filed for the reason that

the parties had followed the course laid down in the

decree of the court for arriving at the right to make

further sales (pages 44 to 52, inclusive, Tr.) but de-

nied the right without prejudice. (Page 53 Tr.).

A new supplemental bill was tendered (pages 55

to 67, inclusive, Tr.) in which it was set out that a

wrongful and unlawful conspiracy was entered into

by the defendants and the Commissioner of Reclama-

tion of the State of Idaho in which the Commissioner

of Reclamation would accept the irrigation works as

completed and in which a contract was made for the

sale of 15,000 additional shares representing 15,000

additional acres of land, to which was attached the

contract sought to be canceled by the action pending

in the state court by D. L. McClung and others, and

that said contract and the acceptance of the irriga-

tion works was made for the very purpose of avoid-

ing the force and effect of the federal decree in the

Oliver Hill case while pretending in bad faith to

comply with it; all of which was made as a part of

the showing in the new supplemental bill tendered.
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The court in denying the right to file the supplemen-

tal bill did so upon the same grounds forming a basis

for his denial of the first petition to file a supplemen-

tal bill. It is not believed that the decision of the

court was at all applicable to the second supplemen-

tal bill for the reasons that the allegations are wholly

different in the second from the first as the first con-

tained no reference whatever to any scheme to, by

means of fraud and conspiracy, avoid the force and

effect of the federal decree in the Oliver Hill case,

while pretending to comply with it.

For that reason it seems to us clear that the trial

court erred in denying the right to file the second

supplemental pleading. (See last decision of Trial

Court, pages 104-105, Order of Court, pages 105-

166, Tr., to which exception was allowed).

An examination of the amended complaint and

complaint in intervention in the Oliver Hill case,

sent up as exhibits by the clerk, discloses that the

controversy in the original case was over the right

to sell more water than was available for the land

and for the enforcement of the state contracts. The

federal court decreed that the state contracts should

be enforced and that no further rights beyond 170,-

000 acres should be sold unless the parties should

agree that they could do so "without violating the

settlers' contracts." McClung sets up in his supple-

mental bill that the parties did agree that they could
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do so "without violating the settlers' contracts" but

in coming to that conclusion they acted fraudulently

and as a result of a wrongful and unlawful conspir-

acy between themselves so as to override the force

and effect of the federal decree while claiming to

comply with it, and he set out in what way the fed-

eral decree would be violated ; namely, on the ground

that there w^as not sufficient capacity nor water to

supply the 170,000 acres, much less more.

But we are confronted with the proposition that

there was another suit pending to cancel this con-

tract by the supplemental complainant, and that is

his defense. In the first place, that case was never

tried in the trial court, by agreement, pending a de-

cision in what is known as the Vinyard case by the

Supreme Court of the State of Idaho. The Vinyard

case was decided just a few days ago and will be

brought to the attention of this court as soon as re-

ported wherein the Supreme Court of Idaho held that

there is a water shortage on the North Side project

of 155,000 acre feet on the second and third segre-

gations alone, and if there were a shortage, and the

court so held, why should 15,000 additional shares

more representing 15,000 additional acres be sold?

Certainly it cannot be done without violating the

federal decree and without violating the settlers'

contracts.
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RELATION OF SUPPLEMENTAL BILL TO
ORIGINAL CASE.

As heretofore stated, the original action was to

prevent the selling of more water rights than there

was water. The supplemental bill alleges a scheme

for accomplishing that very purpose but in direct

violation of the decree of the court by pretending to

comply with it, hence it must be germane for it re-

lates directly to the same subject. It seems to us

that when the trial court holds the subject matter of

the second supplemental bill as being germane and

denies the right to file upon that ground it clearly

committed error.

A supplemental bill is an independent aid to the

original decree of the court.

Simkins Federal Practice Revised Edition, pp.

634-635.

And it will be allowed as readily after decree as

before.

Simpkins Federal Practice Revised Edition, p.

637.

New parties may be brought in.

Simkins Federal Practice Revised Edition, pp.

640-641.

The supplemental bill is merely a continuation of

the original and is only required to relate to it.

Simpkins Federal Practice Revised Edition, p.

642.
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Then we have bills in the nature of supplemental

bills.

Simkins Federal Practice Revised Edition, pp.

644-646.

In the citations above given an exhaustive treatise

of the subject will be found.

ADJUDICATION OF MERITS

We urge that when the trial court found that the

parties had pursued the remedy provided for in the

federal decree in the original case entitling them to

sell additional water rights, a final adjudication of

the matter on the merits was in fact had and made

by the trial court.

In Rosemary Manufacturing Company v. Halifax

Cotton Mills, Inc., 266 Fed. 363, the Circuit Court

of Appeals for the Fourth Circuit laid down the

rule

:

"The trial court v/ill be considered to have

abused this discretion when the appellate court

is clear in its ov/n conviction that the action of

the trial court was based on a material error of

law, or will result in denial of a fair trial in a

matter of consequence for which the moving

party can have no adequate redress in another

proceeding.

If the District Court in the case before us

had refused to allow the supplemental bill to be

filed solely on the ground that the device in the
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suit did not show invention, and the plaintiff

had no other remedy, we think the order would

be appealable."

It seems to us that an examination of the decision

of the trial court clearly disclosed two things. First,

that the trial court considered the motion to file the

supplemental bill and the supplemental bill on the

merits of the controversy, and rendered a final de-

cision which may be set up as a bar to any future

action if the judgment of the trial court stands.

Why? For the reason that the trial court judicially

determined upon the showing made, and all the show-

ing was made that can ever be made, that the parties

found they could sell additional water rights without

violating the settlers' contracts and that in so find-

ing they have not run counter to the original federal

decree ; and thus the trial court adjudicated and de-

termined that the parties had followed the course

set out in the federal decree for arriving at that mat-

ter, and that we are in no position to complain of it.

This being true, it does seem to us that that is a final

determination of the matter and we fear may be set

up as a bar to any future suit involving that point.

We fully realize that the matter of refusing to

permit a supplemental bill to be filed rests in the dis-

cretion of the trial court, but that discretion, all of

the decisions recognize, may be abused and we urge

in this particular instance that it was so abused.
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In the very late case of United States v. Carbon

County Land Co. et al, the Circuit Court of Appeals

for the Eighth Circuit, 9 Fed. 2d Edition 517, re-

versed the District Court for the District of Utah

in refusing to permit a supplemental bill to be filed,

and in column 1 at page 519, said:

"The suit is in aid of the former decree, to

obtain the benfits of that decree. As to Carbon
County Land Company, it is a supplemental bill,

or (more properly according to Story) an origi-

nal bill in the nature of a supplemental bill, and

is proper where new interests arise or where re-

lief of a different kind from that obtainable un-

der the first suit is required, and it may be filed

either before or after a decree. Root v. Wool-

worth, 150 U. S. 401, 14 S. Ct. 136, 37 L. Ed.

1123; Shields v. Thomas, 18 How. 253, 262, 15

L. Ed. 368; Thompson v. Maxwell, 95 U. S. 391,

. 399, 24 L. Ed. 481; Story's Equity Pleading

338, 339, 345, 351b, 355, 429, 432. Cooper on

Equity Pleadings says (pages 74, 75) :

"But a supplemental bill may likewise be filed

for the purpose of stating events which have

happened subsequent to the decree. * * * But

this bill though it is supplemental in respect of

the old parties and the rest of the suit, yet to

any new party brought before the court by it,

and consequently in regard to its immediate op-

eration, it has in some degree the effect of an

original bill."

The same authority, on page 98, in reference
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to bills, not original, to carry a decree into ef-

fect, says:

"The necessity for this kind of a bill gener-

ally arises where persons who have obtained a

decree have neglected to proceed under it, in

consequence of which their rights under it have

become embarrassed by subsequent events. * *

It may be brought by or against a person claim-

ing as assignee of a party to the decree. So an

original bill to execute a decree against a pur-

chaser who claimed under parties bound by that

decree, was allowed to be a good bill on demur-

rer.*
"

The supplemental complainant, among other

things, prayed that an order for process be issued

and the North Side Canal Company be brought in as

a party defendant and that the Land & Water Com-

pany be restrained from further selling of shares

and be required to complete the system so as to fur-

nish water for 170,000 acres.

In referring to the provisions of the original de-

cree providing that the parties may agree upon sell-

ing further water rights, and in the event they can-

not agree, an action be brought in a court of compe-

tent jurisdiction, the trial court said:

"There is no dispute as to the execution of the

agreement referred to. It would seem that at

the present time there is no question under the

decree to be adjudicated, as the parties have

agreed in the manner directed in the decree.'*

(Page 49 Tr.).
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It would seem that when Judge Dietrich made pro-

vision for an agreement between the parties to sell

further shares, he did so contemplating that the par-

ties would act in good faith and would not enter into

an agreement as a result of an unlawful conspiracy

to cheat and defraud the then existing stockholders

of the North Side Canal Company. Now when we set

out a contract in the second application to file a sup-

plemental bill in which it is alleged that the contract

was made for the very purpose of avoiding the pro-

visions of Judge Dietrich, it would certainly seem

that the issues raised in the supplemental bill can-

not be said to be not germane but directly relate to

the original complaint and to the decree founded up-

on it, and that the trial court did abuse its discretion

and did pass upon the merits of the controversy ad-

versely to the supplemental complainant. And fin-

ally, we urge upon this court that the order of the

trial judge should be reversed and the supplemental

complainant should be given opportunity to present

his case.

It seems clear that when the McClung case is

brought on for trial in the state court involving dif-

ferent issues and between different parties, we may

be confronted with the decision of Judge Cavanah

that insofar as McClung is concerned, it was deter-

mined by the Federal Court that the remedy provid-

ed in the Judge Dietrich decree was followed, and
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that that was finally determined and is res adjudi-

cata as to him.

It would seem without argument clear that it is

the duty of courts to protect their own jurisdictions

and their own decrees from any wrongful and un-

lawful schemes for the purpose of thwarting and de-

feating them.

It will be noted that in the objections it was con-

tended that McClung was not a party for whom the

original complaint in intervention in the original

case was made, but Judge Walters in his affidavit

did not make that contention, hence that point cer-

tainly should not be considered if otherwise avail-

able for there is nothing in the record to support it.

McClung in his verified supplemental bill set out how

and why the action was brought for him under

which the original federal decree was rendered, and

that should prevail against no showing whatever to

the contrary.

But we are again told that there is another action

pending in the state court. It will be remembered

that the original case was decided in the the Federal

Courts, long before the McClung case was filed in the

state court and it is clear that the Federal Court has

never lost its jurisdiction to enforce its decree by

means of supplemental bill. That the trial court

found to be the case. Hence the fact that McClung

filed a case in the state court involving different par-
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ties which has been pending the outcome of a case in

the Supreme Court, conducted by Vinyard, involv-

ing water rights on the North Side project, which

case has just been decided and, as heretofore stated,

a large water shortage found to exist, is no reason

why a supplemental bill should not be allowed in the

original case.

Adverting to Rosemary Manufacturing Company

V. Halifax Cotton Mills Company, Inc., supra, 266

Fed. 363, the doctrine laid down in that case is ap-

plicable here, we believe, to the effect that an abuse

of discretion will be considered and for the purpose

of illustrating the difference between abuse and non-

abuse of discretion. The court in that case said at

page 364

:

"The District Court refused the application

for leave to file the supplemental bill, saying its

refusal was 'mainly because of its belief that

the accomplishment of plaintiff's assignor (the

patentee) does not show invention.'
"

Then the court further says that the holding that

the ''supplemental bill does not show invention" is

not an adjudication of that point or of its merits in

any respect. With this we fully concur for the rea-

son that the court did not say that there is and was

no invention, hut merely that the supplemental bill

did not show it; w^hile in the case at bar the trial

court said that in making the contract for the sale

of 15,000 additional acres the original decree of the
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Federal Court was complied with and that no fur-

ther litigation was necessary. This was an absolute

determination, it seems to us, of the point involved;

namely, did the parties in spite of the allegations of

the supplemental bill comply with the decree of the

court when they made the contract for a further sale

of water rights, or was it done as a result of a

wrongful scheme to avoid the effect of the original

decree of the Federal Court while pretending to com-

ply with it?

The trial court, it seems to us, adjudicated that

the original decree was complied with when the con-

tract was made thereby determining the matters on

the merits without taking testimony, without leave

to file a supplemental bill, and in derogation of every

rule forbidding the trial on the merits of a contro-

versy on application to file a supplemental bill, and

therefore we urge a clear abuse of discretion.

Respectfully submitted,

J. B. ELDRIDGE,
Solicitor for Appellant
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United States Circuit Court of

Appeals

For the Ninth Circuit

D. L. McCLUNG,
Appellatii

,

vs.

TWIN FALLS NORTH SIDE LAND & WATER
COMPANY, a Delaware Corporation, and THE
CONTINENTAL AND COMMERCIAL TRUST and

SAVINGS BANK, a Corporation, Trustee.

Appellees.

BRIEF OF APPELLEES

STATEMENT OF FACTS

This is an action involving the number of acres of

water rights to be sold and the state of completion of an

irrigation project in the State of Idaho. The project in

question is what is commonly known as a Carey Act

project, made feasible in the first place through the pro-

visions of those certain statutes of the United States com-



monly known as the Carey Act, and the statutes of the

State of Idaho accepting and carrying into force and

effect the terms and provisions thereof. The State of

Idaho under and by virtue of the pn)vision of its statutes

(Section 2996 to 3074 inclusive, Idaho Compiled Statutes,

1919), has and does act both on its own behalf, as the

owner of the water under its State Constitution, and as

the representative of the settlers. In such dual capacity

it is a necessary party to all contracts and proceedings

relating to the extent of and ultimate completion of the

system. That is, that State, in the beginnig, in accordance

with the statutes, entered into a contract with the Twin

Falls North Side Land & Water Company, ( hereinafter

for brevity called the Land & Water Company
)

, for th(^

construction of the system and from time to time theri^

after, as any contracts or changes or alterations in con-

tracts were required, entered into additional agreements.

Since this motion is presented solely on the plead-

ings, motions and affidavits it does not seem necessary to

enter into a detailed account of the facts involved. The

original contracts for the project were made in the year

1907, and thereafter actual construction work began

and water contracts were sold to various individual entry

men, who had entered tracts of land on the project. Alon-^

in 1914, and before the completion of the project, W. S.

Kuhn & Company, the financial backers of the Land &
Water Company, failed for a sum in the neighborhood of

$75,000,000 and the Land & Water Company fell into sei'i-

ous financial difficulties, among other things defaulting

on its bonds. The irrigation system was at that time, and

for some time thereafter, in an uncompleted stage. T\Tiile



this couditiou of alTairs (existed the persons ownin*;- the

defaulted b.onds organized and took over the project.

In 1917 the settlers became fearful that the bond

holders would simply collect as much as possible on the

outstanding water contracts and sell as many other con-

tracts as possible, but would not complete the irrigation

system or provide an adequate water right. To prevent

this, the settlers at this time, acting through one Oliver

Hill and others, filed Jhis original action in the United

States District Court in Idaho, to prevent further sale

of water rights and to insure the completion of the sys-

tem as provided in the original contracts.

The result of the action was that the parties stipu-

lated that a decree should be entered limiting, for the

time being the sale of water rights to a total of 170,000

acres and providing, (most important of all under the

existing circumstances) that the Land & Water Company

should proceed to the completion of the system to the

point where it would be accepted by the State of Idaho

•in accordance with the terms and provisions of the con-

tracts providing therefore. It is this old action that the

present appellant is trying to "tie onto'' another and

separate controversy arising many years afterward.

The stipulated decree in that suit appears in the pre-

sent record as Exhibit B to appellant's second proposed

supplemental bill (Tr. pp. 73-77), and is referred to

throughout appellant's brief as the federal decree.

We think it would perhaps assist the court in under-

standing the present situation to set out briefly the

chronology of events since the entry of the federal de-

cree :
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December 20, 1927—Entry of federal decree. Die-

trich decree).

August 6, 1920—System accepted by State of

Idaho as completed in accordance with the

terms of the contract (Tr. pp 77-86).

July 27, 1921—Land & Water Company and Canal

Company contract that maximum sale of wat-

er rights be fixed at 185,000 (Exhibit F to

Second Supplemental Complaint, (Tr. pp 87-

101)).

November 8, 1921—Action filed in State Court by

this appellant to attack validity of above con-

tract and enjoin sale of more than 170,000

acres of water rights, ( Tr. pp 42-43 and ori-

ginal Exhibits to affidavit of E. A. Walters
forwarded to clerk of this court).

December 7, 1927—First Supplemental bill tend-

ered in this action.

August 29, 1928—Second Supplemental Bill tend-

ered in this action.

POINTS
I.

The proposed second supplemental bill presents a con-

troversy which has no relation to, and is not germane to

the original bill and decree; and which is entirely separ-

ate from, foreign to, and independent of the original

controversy; and which requires the judicial determina-

tion of facts and situations which have arisen long after

the entry of the original decree.
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II.

The court did not abuse its discretion in denying ap-

pellant the right to file his second supplemental bill.

(A) There was, and is, another action pending in

the State Court of Idaho, between the same parties and

the other necessary parties, presenting the same issues.

(B) The cause of action attempted to be set out in

the supplemental bill is barred by the statute of limita-

tions of the State of Idaho.

(C) The action presents very important questions

relative to alleged fraudulent acts of state officials and

corporation officials which should not be and could not

be determined in a summary ancilliary proceeding.

(D) The controversy proposed in the supplemental

bill is futile for the reason that even if the contract be

decreed void, the parties must necessarily be relegated

to the procedure specifically provided for in the Dietrich

decree.

III.

The proposed supplemental bill does not bring in as

parties, those who are necessary parties for a complete

judicial determination of the questions presented.

IV.

The court in the Dietrich decree did not retain jur-

isdiction over the matters attempted to be presented in

the supplemental decree, but particularly provided other

and different means for the settlement thereof.

Y.

There was no adjudication of the merits of the con-

troversy by the court below.
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AKGUMENT.

The questions of law preseuted by this appeal are not

at all difficult or intricate. The gist of the trial court's

decision on both of the proposed Supplemental Bills was

that the cause of action therein attempted to be presented

was not germane to the original action and that there-

fore the present appellant was not entitled to file them

in this action.

In our opinion then, the first step for (his court is

for itself to examine the issues presented by the original

action, the decree entered and then the cause of action at-

tempted to be presented in the Second Supplemental Bill.

If this court determines that the Supplemental Bill is

not germane to the original action, but presents a new,

separate and different cause of action, that ends the in-

vestigation of the appeal for the order of the trial court

must necessarily be upheld.

On the other hand, even if this court should differ

with the trial court and determine that the cause of

action proposed in this Second Supplemental Bill is

germane to the original action, there still remains the

question as to whether or not the trial court abused its

discretion in refusing to allow appellant to file his

Second Supplemental Bill. It must be conceded by all

that even though a proposed supplemental bill be germane

to the original action, it still lies within the discreticm

of the trial court whether the bill may be allowed to be

filed. Appellant concedes this in his brief. There are some

other objections which we believe prevent the appellant

filing his proposed Supplemental Bill, which we shall
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hereinafter mentiou, but a.s the nppelhiui has prei^ieiited

the matter in his brief these two questions would seeni

to be determinative of the appeal.

SECOND SUPPLEMENTAL BILL IS NOT GERMANE
TO ORIGINAL ACTION

The original plan was that the Land & Water (Com-

pany should sell water rights for 200,000 acres and the

amended bill in equity (sent up as an exhibit in this

case) alleged that in 1917 the Land & Water Company

had sold about that many acres and that the System was

not completed and would not be by the Land & Water

Company so completed. The decree entered by Judge Die-

trich, then sitting as a District Judge, provided substan-

tially two things, (a) that for the time being, the Laud &

W^ater Company should only sell and keep sold 170,000

acres of water rights and (b) that it should proceed to

complete the system in accordance with its contracts with

the State of Idaho, and procure the acceptance of the

same by the proper officials of the state. That is, the

parties agred by the stipulation, and the decree in effect

found that if and when the system was completed as

provided in the contracts pertaining thereto, that it

would adequately supply a minimu of 170,000 acres.

To that extent the Dietrich decree is res judicata, other

than that it is not.

But even at that time it was within the contempla-

tion of the parties that eventually the system might be

constructed by the Land & W^ater Company, with a larg-

er capacity and with more water available than was con-

templated in the original contracts. Having this in mind

the Dietrich decree contained language, ichich is all ini-
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portant in its bearing on the question now presented to

this court, and which is as follows

:

"That, if at any time in the future the Con-

struction Company, its successors or assigns, shall

conclude that the said irrigation system and the

water supply therefor, will serve, or can be made
to serve, without violating the settlers' contracts,

more than 170,000 acres of land, and if the Con-

struction Company is then unable to agree with

said Canal Company as to what excess, if any,

may be so served, then and in that event, and

so often as such may be the case, the Construction

Company, its successors or assigns, maj' bring an

action in any court of competent juris<li(tion to

have said question judicially determined ; and tlie

question as to where the water must be measured

to the contract holder under his contrac t with the

Construction Company, and the question as to how
much water must be so measured, thereunder for

the purpose of determining what acreage may be

irrigated above said 170,000 acres, are not covered

or affected by this decree."

(Tr. p. 76).'

Viewing the Dietrich decree as a whole then, it would

seem that only one question was finally determined,

namely that if and when the system was completed in ac-

cordance with the State contract, it would be sufficient Ui

irrigate 170,000 acres. On this point, the decree was

final and was intended so to be and the Court did not

retain any further jurisdiction over the matter.

One of the other questions present in the minds of

the parties to this suit was who was to be the judge as

to the completion of the system. On this point the decree

provided (Tr. p. 74) that the settler should be relegated
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back to his coutract rights, by providing that the party to

accept the irrigation system as complete should be the

State of Idaho throiigh its proper officers. Or, in other

words, that it should bo finally accepted by the same

party as the one to be satisfied under the contracts be-

tween the Construction Company and the State of Idaho,

On this point, too, the decree was final. That is, tlie

Court did not retain any jurisdiction to itself thereafter

to pass upon the completion of the system.

The third point in the minds of the parties was what

would be the maximum acreage of water rights to be

sold, if the Land & AVater Company should construct the

system to a capacity and with availal^le water over and

beyond that contemplated in the original state contract.

Bear in mind that under the original contract it was

thought that the system when completed according to

specifications would irrigate 200,000 acres, but under

the Dietrich decree it was decided that as far as the

parties then knew this would only supply 170,000 acres.

But the Land & Water Company was still contending

strenuously that it could and would build a system which

would suppl}^ water for more than 170,000 acres.

The parties by their stipulation, and the Court by its

decree, therefore selected the one who was to be the

representative of the settlers in future negotiations for

fixing the maximum of water rights to be sold. The party

so designated by the decree was the Canal Company (Tr.

p. 76) i. e. the North Side Canal Company, Limited. The

decree contemplated that the action of the Canal Company

in so agreeing should be final and that the settleus on the

project should be bound by the action of that Company
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as their representative. 8ince the present appelhiut in-

sists that he is a successor to some of the parties to the

original suit, he therefore is bound by that provision of

the decree.

It was then further provided that if the Land &

Water Company and the Canal Company could not agree

[they have agreed as is shown by the Second Supplement-

al Bill and particularly Exhibit F thereto (Tr. p. 87-

101)], that tJie Construction Company (the Land .S: Water

Company) could bring a suit in any Court of competent

jurisdiction to determine the question of the maximum

acreage of water rights to be sold. The decree did not

contemplate that Court action would be by anyone other

than the Land & Water Company; much less that any

one of the settlers might raise the question by Supple-

mental Bills under the decree.

In other words, a complete analysis reveals that the

Dietrich decree finally and definitely settled the one ques-

tion then to be settled, and that by it the Court did not

retain jurisdiction over or contemplate that it would have

control over any further proceedings. On the contrary, it

definitely provided other methods for the determination

of such further questions that might arise in connec-

tion with the matter.

Having the above in mind, let us observe very briefly

what the present appellant is attempting to litigate by

his Second proposed Supplemental Bill. In effect, he

alleges that the system has been completed and accepted

in accordance with the State contracts and that the part-

ies have, in compliance with the terms of the decree,

agreed that 185,000 acres of land has been sold. He then



13

proceeds to claim Ihai this acceptance of the .system and

the agreemeut aie both fraudulent. He does not allege

that the parties have violated the decree—of course, if

they had the appellant would have his remedy of pro-

ceeding against them for contempt of court. What he actu-

ally does is to plead a new and independent action sound-

ing in tort.

The first point raised is the sufficiency of the water

supply. The Bill alleges (Tr. p 58, 66) that the preseni

available water supply is notoriously insufficient to sup-

ply the amounts already contracted to be supplied to

the settlers. We might suggest that in raising this ques-

tion he is not seeking to Ccirry the Dietrich decree into

effect, but instead wants to set aside the very portion of

the Dietrich decree that is final.

Necessarily, under a Supplemental Bill, the complain-

ant ttuist accept the decree. This is one very apparent

reason why the proposed bill is not a proper Supplemental

Bill or one in aid of the decree.

The next point attempted to be raised in the Second

Proposed Supplemental Bill is that the system has not

been completed in accordance with the contracts between

the Land & Water Company and the State of Idaho. From

the language of the Dietrich decree, and the situation of

the parties to the suit is evident that the system was

admitedly not completed at the date of that decree and

that work still remained to be done upon the system. There

fore the Dietrich decree did not and could not determine

any future controversy which might arise as to the actual

completion. The decree did designate who was to be the

judge, namely, the proper officials of the State of Idaho.
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The Second Supplemental Bill shows on its face (Exhibit

E (Tr. pp 77-87)] that the designtaed party had accepted

the system as completed and that the Land & Water

Company and the designated representative of the set-

tlers, the North Side Canal Company, have agreed [Exhi-

bit F, (Tr. pp 87-191)] that the system has been mo^'e

than completed.

A suit of any kind upon the question of the comple-

tion of the irrigation sj'stem, at a date long after the

entry of the Dietrich decree, of necessity seeks to litigate

a new question of fact altogtln^', a question of fact whicli

the Dietrich decree could not pass upon. When the com-

plainant alleges in his proposed supplemental bill that the

irrigation system is not completed according to the con-

tracts of the construction company with the State, lie

says that his rights are not based upon tiie Dietrich de-

cree but in fact depend upon what has taken place since

the entry of that decree. The general purpose of a Supple-

mental Bill is to carry into effect a previous decree. There

is nothing in the Dietrich decree which adjudicates any-

thing else than that the system was not completed at

the date of the decree. The question whether the system

was complete or otherwise at the date of the proposed

Supplemental Bill does not depend upon the Dietrich de-

cree. It is answered yes or no according to the intrinsic

facts and not by anything said in the Dietrich decree. We
therefore say that carrying the Dietrich decree into effect

does not solve for us or for the court the question whether

the irrigation system was completed or not at the date of

the proposed bil. The Dietrich decree is useless upon that

question, and if useless, the complainant's present at-
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tempt to revive it oiiglit rij^htly to he iliscouraged.

The uext allegation of the proposed bill is that the

construction company is wrcmgfiiUy selling water righ.s

for over 170,000 acres of land.

As we have seen, the Second Supplemental Bill shows

on its face that the parties have agreed (Exhibit F, to

said Supplemental Bill ) that there may be sold and kept,

sold, water rights to the extent of 185,000 acres on this

project. Therefore, the allegations in the 1)111 that there is

not water enough for such additional land and that there

is not increased capacity, does not and cannot allege a

violation of the Dietrich decree, l)ut is only an attempt

to }>h-ad e\ idcncp to hiy a grouiul work for and support

the oft-repeated legal cou(dusion that the acceptance of

the system as completed (Exhibit E) and the agree-

ment for the sale of 185,000 acrs (Exhibit F) are fraudu-

lent and therefore void. But, at first reading, these allegu-

tions seem to plead a violation of the decree as appellant

contends for. An analysis of the pleading shows they

are only the elements of the fraud he charges in entering

into the contract. In other words, the question which he

wants to litigate now is not whether the parties are vio-

laing the Dietrich decree, but is solely and only an at-

tempt to litigate a charge prefererd by one settler that

the officials of the State of Idaho and the North Side

Canal Company, the designated representative of the set-

tlers, have acted fraudulently. These are questions that

were undreamed of at the time of the Dietrich decree,

and were not in any way considered or decided by Judge

Dietrich in entering that decree. Neither was the ques-

tion whether there is in fact sufficient water, or an en-
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larged capacity in the irrigation system, decided in the

Dietrich decree, for all those things were matters that

lay in the future.

Just as pointed out in our consideration of the previ-

ous question, any rights of tlie complainant to prevent the

sale of water rights for land in excess of 170,000 acres

does not depend upon any matters finally determined by

the Dietrich decree. The complainant must prove that

there is insufficient water available to irrigate the addi-

tional acreage, as to which there is no possible finding in

the Dietrich decree, and also that the irrigation system

has not been enlarged to a capacity sufficient to admit of

it serving additional acreage over 170,000, upon which

point the Dietrich decree could not possibly make any

finding. To make a case under this head the complainant

must prove new and independent elements not settled by

the Dietrich decree. In such circumstances the proposed

bill cannot be proper.

The proposed bill seeks to make itself a continua-

tion of the former case by alleging fraud upon the part

of those named to act as arbiters for the settlers. It al-

leges a fraudulent acceptance by the State Commissioner

of Reclamation of the irrigation system as complete, and

a fraudulent conspiracy of the North Side Canal Com-

pany to permit the sale of water rights for more than

170,000 acres. If there is fraud in any transaction under

either of those heads it is fraud as to matters of fact

since the date of the Dietrich decree. Whether or not the

system is completed in accordance with the contracts of the

construction company with the State of Idaho, and wheth-

er or not the water supply taken in connection with the
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capacity of the system will supply over 170,000 are ques-

tions which necessarily depend upon the conditions at

the time of tendering the proposed bill, and not upon

conditions at the date of the Dietrich decree, for the

Dietrich decree assumes an incomlete system, with altera-

tions and changes going on and to continue to some time

in the future.

Under both charges the complainant must prove more

than would be necessary in a mere controversy over whe-

ther the system has been completed or not, or over

whether water right and canal capacity permit the irri-

gation of over 170,000 acres. Under the first charge, he

must show that the irrigation system at the date of the

bill was so far from being complcied that there could noi

be room for an honest difference of opinion upon hat

point. Under the second charge, he must show that the

water supply and canal capacity is so notoriously inade-

quate that there could not be any reasonable doubt upon

the point. We before said that all these things were mat-

ters of fuure development at the date of the Dietrich de-

cree, that the Dietrich decree did not attempt to pass

upon them, did not reserve them for future orders, but

in fact did tlie direct opposite by saying that in the event

of disputes over the number of acres capable of being

irrigated such questions should be settled in another suit,

brought by the Land and Water Company.

What is the purpose of a supplemental bill? In Root

v. Woolworth, 150 US 401, 14 S.Ct. 136, 37 L Ed. 1123,

its purpose is said to be the avoidance of relitigation of

questions once settled between the parties. We examine

the reported cases upon supplemental bills and find that
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the rights sought to be protected by such bills are rights

based upon the decree itself, based upon a direct, final ad-

judication of the court upon matters of fact presented

to the court and decided by it in the decree which is

sought to be carried into effect, and that in none of them

is a sui)plemental bill permitted to be used to ask a new-

adjudication ujjon new facts as to which the former decree

is not res adjudicata. These conclusions are drawn from

the following cases

:

Root y. Woolworth, supra.

Western Telephone Mfg. Co. y. Anierii-an Llcclric

Co., 141 Fed. 998.

Central Tru.>^t Co. v. Western X. (\ R. Co., 89 Fed.

25.

Milwaukee & Minnesota R. R. Co. y. Milwaukee &
St. Paul R. R. (^o., r; Wall. 742. 18 L. Ed. 856.

Independent Coal & Coke Co. y. United tSates, 274

US 640, 47 S. Ct. 714.

Rudiger y. Coleman, 126 NE 723. N. Y.

Austin y. Hayden, 157 XW 93, Mich.

It is our contention that to be a proper supplemental

bill the source of the rights of the complainant must be

the former dlecree, that the complainant must be able to

say to his adversary: "Here is my decree—your acts are

in violation of that which this decree has already settled

in my favor.' If he cannot say that his rights are set-

tled by the former decree he has no proper supplemental

bill.

"But such bill must, bolh in a ju'^per and le-

gal sense, be an ancillary bill ; it must, in fact, be

only a continuation of the original .suit, that is,

it must relate to some matter already litigated l)y

the same parties or their representatives. If the
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bill contains matter not before litiiijated by th(;

same parties standing in the same interests, that

is, if new parties are brought in, and new matter

charged as a basis of relief, then the bill is not

an ancillary, but original bill, and cannot be sup

ported by the former suit, but must stand inde-

pendently on its parties and sul)ject-matter for ]uv-

isdiction Union Cent, L. Ins. Co. v. Phillips, 41

C. C. A. 263, 102 Fed. 19; Anglo-Florida Phos-

phate Co. V. McKibbeu, 13 C. C. A. 3<), 23 US App.

675, 65 Fed. 529; Raphael v. Trask, 118 Fed. 777;

Campbell v. Golden Cycle Min. Co. 73 C. C. A. 260,

141 Fed. 610; Shinney v. North American Sav.

Loan & Bldg. Co. 971 Fed.9"

Simkins Federal Practice, Revised Edition.

Pages 756-757.

The Dietrich decree, as before shown, determined the

single point that the canal system, if completed accord-

ing to the contracts of the construction company with

the State of Idaho, would in connection with the water

right then available, irrigate 170,000 acres of land. Noth-

ing else was adjudicated by such decree. The purpose of

the present bill is to present to the court for adjudica-

tion the questions whether the canal system is completed

as required by such contracts, and whether there has beeji

such an enlargment of the system over such requirements,

as would in connection with the water right actually ac-

quired irrigate more than 17,000 acres of land. The

Dietrich decree said nothing about the completion of the

system ; it could not do so, for the system was then ad-

mittedly incomplete. This supplemental bill therefore does

not depend upon the Dietrich decree, but instead ori-

ginates an entirely new question.] Likewise that decree

could not and did not adjudicte any dispute over whether
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there was such an enltirgeiiient of the sy.sleiii as would

permit more than 170,000 acres of land to be irrigated. Tn

raising that question now, the bill brings up entirely

new matter. Xo question ruUed bij (he supplemental bi'l

tvas adjudicted by the Dietrich decree. The relief demand-

ed in that bill must flow from a new adjudication by

the court upon new facts, none of which were or could be

presented in the former case. It is not relief that is de-

rived from, ancillary to, or dependent upon the former

decree. Complainant must bring a new action.

COURT DID NOT ABUSE ITS DISCRETION IN

DENYING MOTION TO FILE SUPPLE-
MENTAL BILL

Thus far in this brief we have discussed tlie question

as to whether or not the proposed Second Supplemental

Bill was germane to the original action. Or to put it

another way, whether there was such a foundation as

would justify the Court in applying its discretion to the

matter at all. However, even if this Court should disagree

with us on this point and determine that the Bill is gei-

maue (which we do not admit), still there was mon'

than ample ground for the trial Court, in his wise dis-

cretion, to deny the motion to file the Second Supple-

mental Bill. That is, rather than there being an abuse

of discretion, as appellant argues, it is a case where

there would have been much more room for arguing

that the Court had abused its discretion if it had grant-

ed the motion. But in any view, there was sufficient pos-

sibility for a divergence of opinion to make the matter

one lying solely in the discretion of the trial Court.
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A. Pendency of Another Action Involving the Same

Parties and Isfiucfi.

For instauee, one of the first facts to appear when

the trial Court studied this matter was that on November

8th, 1921, the same gentleman who is the appellant

here, instituted an action in the State Courts of the State

of Idaho, involving the same issues as are now attempted

to be injected into this action in rather a ''side door"

manner. This appears in the objection filed by the pres-

ent appellees (Tr. p 37-38). supported bv the affidavit of

E. A. Walters (Tr. p 42-43). To this latter affidavit there

is attached copies of the complaint and answer in the

States Court suit, which have been sent up to this Court

as original exhibits by the Clerk of the District Court

(Note, Tr. p 43).

It only takes a moment's inspection of these plead-

ings to see that the State Court action presents the iden-

tical issues as those now attempted to be inserted in

this action. Further that action is at issue and ready

for trial. Also in the State Court action, all possible

parties are present in Court so that a complete determina-

ion of the whole matter may be had in that action at

any time the present appellant desires.

Why was not the trial Court, then, exercising its

sound discretion when it said in substance to the present

appellant, you already have an action pending in the

State Court at issue and ready for trial, presenting the

same questions, and there is no need for a Supplemental

Bill in this action?



B, Caufie of Action Set Out in Supplemental Bill Barred

hy Statute of Limitations.

Another excellent reason Tor the trial Court exercis-

ing its sound discretion in refusing the tendered Supple-

mental Bill is that the cause of action attempted to he

set forth is barred by the Statute of Limitations of the

Sates of Idaho. This objection was specifically raised by

the appellees in their objection to the Second Simple-

mental Bill (Tr. p 103 1. The reason that wc say this

Cause of Action is barred, is substantially this: the

present action is in its last analysis nothing more or less

than an attempt to have declared void a certain contract

between the Land & Water Company, the Canal Company,

and the tSate of Idaho, on the ground that it is vitiated

by fraud. The Statutes of the State of Idaho are clear

that actions founded on such fraud must be brought with-

in three years ( Sec. 6611 I. C. S. ) . Or in any event it is

barred by the general Idaho statute providing the four

year limitation (Sec. 6617 I. C. S.). The act of the state

official in accepting the system occurred August 6th,

1920. The contract in question was signed July 27th,

1921. The prescribed time for bringing an action against

either of these acts on the ground of fraud or any other

ground had long expired. It is this act and this contract

alone that appellant is now seeking to attack.

Appellant attempts to wave this very serious objec-

tion aside by stating that the statute of limitations does

not run against the decree of a court. Of course, we con-

cede this and would not be so absurd as to contend other-

wise. The point is that in this action there is no decree

on the issues counsel wants to have litigated and that
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the question to be presented to the court, if the Supple-

menal Bill be filed, are questions as to the validity of the

acts of the State officials and the validity of the con-

tract. Both of these involve the question of fraud and

fraud alone, and the time for attacking them on that

ground had long expired when the present Bill was

tendered.

Can it be said then that the trial court abused its

discretion in denying the motion to file the Supplemental

Bill where this fact that the action was barred appeared

on the face of the Supplemental Bill? Surely the Court

is not abusing its discretion when it refuses to take up its

own time and tliat of litigants with an action which is

barred on its face.

C. Irnportanl (Questions of Fraud Presented Should Xot

be Tried in a Summary Proceedingfi.

Another wevy cogent reason why the trial court

was exercising its sound discretion in denying the right

to file the Second Supplemental Bill, is the character of

the issues attempted to be presented to the court. The

bill makes very serious charges; it charges state officials

with gross neglect of duty, conspiracy and actual and

deliberate fraud, it charges the officials of the North.

Side Canal Company, the settlers' operating company,

and the Land & Water Company with gross and deliberate

fraud. As we understand it, the question of whether or

not a fraud is committed, presents a law question. This

is an equity case.

These questions of later fraudulent acts are entirely

foreign to and independent of the original proceedings,

and certainly the trial court is entirely justified in re-
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fusing to, itsf^f, dispose of tlieiii in a summary proceed-

ings of this character and in refusing to compel the

state officials to have the validity of their acts contested

without their being present, and the validity of the acts

of the North 8ide Canal Company decided without their

having the benefit of a jury trial. It requires only a hasty

look at any text book upon the subject, to observe that

a Supplemental Bill is designed only to preseut matters

ancillary to the original case. Here the matters presented

are serious in their import, entirely foreign to the original

action, relate to matters happening long after the original

decree, and affect many i)arties. Counsel has cited no

authority and we know of no law which would compel a

court to try such a case in a summary procee<]ings under

a Supplemental Bill. Again we say that on this ground,

too, the Court exercised its sound discretion in denying

the right to file the Supplemental Bill. Especially was

this true when there was already pending this action ac-

tion in the State Court presenting the proper issues and

with all of the affected parties present.

D. FittiUty of tlil^ Procecdihfi.

Upon the the oral argument of the last motion, Jud.uci

Cavanah, the District Judge, stated in shbstance that in

his opinion the only question presented by the Second

Supplemental Bill was whether the contract, (Exhibit

F ) was valid and that even if he should determine that

was invalid because of fraud, that then the parties would

be relegated back to the procedure specifically provided

for in the Dietrich decree. That is, that if in a proper

action (the State Court action) the contract is declared

void, that then and in that event the question as to the
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amount of acreage ultirnati^ly to lie sold must be judicially

determined in a conrt of competent jurisdiction in an

action brought by the Land & Water Company as speci-

fically provided in the Dietrich decree. This observation

by the trial court was to our mind, eminently correct

and another of the main reasons why he was justified in

exercising his discretion as he did.

And the trial court particularly protected appellant'.s

rights in this regard when he provided in his first me-

morandum decision (Tr. p 52 1 that he could bring a

proper action with all of the parties to the contract

present and provided in his order ( Tr. p 53) that the

motion was denied without prejudice.

Summarizing al of the above matters then, there

can be no question that the matter was such that, even

if the Supplemental Bill were germane, tjie sound discre-

tion of the trial court was called into play and that the

court had every substantial reason for exercising its dis-

cretion as it did.

NECESSARY PARTIES FOR COMPLETE DETER
MINATIOX OF CONTROVERSY NOT

PRESENT
The original action was one solely between the set-

tlers on the one hand and the Land & Water Company

and the Trustee for its bond holders on the other hand.

The fact is inescapable that the present proposed supple-

mental bill presents an issue as to the validity of a three

psLYtj contract between the Land & Water Company, the

North Side Canal Company and the State of Idaho. The

objection that the proposed bill did not bring into court

the parties necessary for determination of the matter was
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aptly raised by the appellees iu their objectiou (Para-

graph 5, Tr. p 41).

It is true that in the second bill the appellant otters

to bring in the North Side Canal Company, Limited, if it

is deemed necessary. We pass over the questionable ef-

ficacy of this method of claiming that the Canal Com-

pany has been made a party. Even if it has been there

still remains missing the State of Idaho.

The State of Idaho is interested in this action

in a dual capacity. In the first place it has a direct and

real interest in the action since it involves the application

of certain water for irrigation purposes. Under the pro-

visions of Article XV, Section 1, of the Idaho Constitu-

tion, it is provided that the use of the water of the State

of Idaho is a public use and under the unvaried line of

decisions in the' State of Idaho, the title to all the water

is held to be in the state and that the individual owner has

only the right to the use thereof

:

Walbridge v. Robinson. 22 Idaho 236, 125 Pac. 812

Coulson V. Springfield Aberdeen Canal C«^. 39

Idaho 320, 227 Pac. 29.

Therefore in arriving at the final determination as to

how many acres of land were to be irrigated witli the

water available for this project the State was vitally

interested. It would not and could not sit by and allow

private individuals to restrict the waer to a smaller area

than could actually be beneficially irrigated by it.

Further than this, with reference to such Carey

Act projects the State of Idaho was the trustee of an

express trust under the provisions of the Federal statutes
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known as the Carey Act. And by its own statutes (Sec-

tions 2996-3074 Idaho Compiled Statutes, 1919), the

State retained a direct and specific interest and right of

control over the method of construction, extent and state

of completion of all Carey Act projects. In view of these

statutory provisions it would seem that the State would

be a necessary party to the action even if it were not a

party to the contract in question.

But we do not need to consider this more or less

academic question for the reason that the State of Idaho

was a party to the contract, which appellant now claims

was fraudulently entered into. It was the state officials

who accepted the project as completed, an act which ap-

pellant now says was fraudulent. Surely the trial court

was well within his right when he held that he would

not determine a question so vitally affecting the state and

its officials without their being present in court. For the

court to have attempted to determine the rights of the

State of Idaho, without it being present in court, would

of course have been erroneous. To deny a bill which sought

to do this could not have possibly been an abuse of dis-

cretion.

COURT DID NOT RETAIN JURISDICTION
Another legal reason why the proposed supplemental

was not proper is that the court in Dietrich decree

did not in any way retain jurisdiction over the mat-

ters sought to be presented in the supplemental bill.

Reduced to its last analj^sis appellants theory apparently

is that because one phase of the controversy involving

the North Side project was determined in this action that

thereafter, by a supplemental bill he can have determined
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iu the case each aud all and every coiitioversy arisini;-

within the next two decades affecting the same project

Not only did the court in the Dietrich decree not retain

jurisdiction but it particularly provided other methods

of determining- these very questions, which appellant now

seeks to raise. Since it did not specifically retain juris-

diction over them, appellant has no legal right to nou'

have these other and independent controversies litigated

in this action.

NO ADJUDICATION OF MERITS

Apparently as the last desparate attempt to reverse

the District Court, appellant contends that there was an

adjudication of the merits of the controversy. His argu-

ment savors very much of the old time jury expedient of

setting up a straw man and then kjiociang it down. For

there is nothing in either the memorandum decisions of

the trial court or the orders entered, which in any way

purported to be an adjudication of the merits of the case.

Appellant's whole premise on this phase of the matter

is derived apparently from certain language used by

Judge Cavanah in his memorandum decision. Naturally,

in discussing the history- of the matter he used the langu-

age that the parties had entered into an agreement that

additional water rights could be sold. He did not intend

to hold, nor did he determine that this was valid, nor

would any reasonable man reading his opinion, arrive at

tlie idea that he was upholding the validity upon the pro-

cedure. He simply commented that the parties had so

proceeded.

Of course the judgment of the Court is that ex-
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pressed in the two orders entered (Tr. p 53, 105). There

is nothing in either of these orders which could ever be

plead as an adjudication on the merits. Counsel for ap-

pellant expresses the fear that if the present proceedings

be allowed to stand that we would plead Judge Cavanah's

orders as a judgment on the merits in the State Court

case. Counsel for appellant is too good a lawyer to urge

this point with any energy. He would be the first to make

proper objection in the event that we attempted any

such procedure. In his first memorandum decision {Tr.

p 52) the trial court first specifically stated that the

ground for his decision was that the Supplemental Bill

was not germane to the original action and then went

on to state that

:

''If a stockholder feeLs that his company has

jeopardized his rights in entering into the agree-

ment in question, he can avail himself of the rem-

edy provided by law in a proper action, and bring

in all the parties to the contract." (Tr, p 52),

In his second memorandum decision (Tr, p 104-105

»

the trial court expressly adopted the reasons set forth in

his first memorandum decision. Therefore, when couns<:l

urges that there was an adjudication on merits, he is

going contrary to the express language of the trial couri.

There was only one question determined in the court bo-

low, and that was that these proposed Supplemenal iiilis

were not entitled to be filed, and the appellant lost noth-

ing except the right to file these bills. After the entry of

Judge Cavanah's order, and at the present time, the ap-

pellant has all of the rights and remedies affecting this

contract that he possessed on the day he tendered the
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iSupplemental Bill. The decisions and orders of Judge

Cavanah in no way deprived him of any remedy or right

to proceed that he would otherwise have. There is noth-

ing any place in the record to show that the trial judge,

in any way, considered or decided the merits of the con-

troversy, and to isolate that portion of his decision where

he commented on the fact that the parties haii proceeded

along the lines provided in the Dietrich decree, does not

change this situation. Counsel has attempted ti) single out

a small portion of the opinion and hang his whole case

on it, rather than presenting the opinion as a whole.

COXCLUSIOX.
We can only summarize what we have said above

by again stating that it is very clear that the contro-

versy sought to be presented in the Supplemental Bill is

not one that was in any way adjudicated by the Dietrich

decree, but is an entirely new, different, and independ

ent one. And this, we believe is entirely determinative of

the ease.

Even if it were germane, the fact of the pendency

of the other action in the State Court; the fact that ap-

pellant's acion is on is face barred by the statute of

limitations; and the fact that it is an attempt to try a

fraud case in a summary proceedings ; and the many other

reasons why the court was entitled to exercise at his dis-

cretion as he did, all show that there was no abuse of

discretion. The case clearly comes within the rule an-

nounced in one of the cases cited by appellant

:

"Granting or refusing leave to file a sup-

plemental bill is usually in the discretion of the

trial court, and where its order refusing such
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leave is uot an adjiidit-atiou of the merits, but

leaves it open to complainant to obtain such adju-

dication by a new bill, it will not be reversed by

the appellate court."

Rosemary Mfg. Co. v. Halifax Cotton Mills,

26t> Fed. 363. (syllabus).

The proposed Supplemental Bill seeks to have a new

adjudication upon new facts not determined by the Die-

trich decree. The order of the court does not bar another

action; another action is actually pending in the State

Court upon the same facts; the proper parties are not

before the court for a complete determination of the

controversy presented, while on the other hand they are

present in the State Court case. For all of these reasons

the court below was entirely correct and did not abuse

its discretion in denying the right to file the Supple-

mental Bill. It is assuredly not the policy of the law that

the appellees herein should be harrassed by being com-

pelled to face the action pending in the State Court and

also this attempted reopening of this old and entirely dif-

ferent case more than ten years after the entry of the

decree therein.

We respectfully submit that the order of the trial

court should be affirmed.

Respectfully submitted,

WALTERS, PARRY and THOMAX,
E. A. Walters,

R. P. Parry,

J. P. Thoman,

A-ttorneys and Solicitors for

Appellees.
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After a careful examination of appellees' brief we

feel that we should point out the many mistakes and

errors therein in a very short reply.

Appellees urge that the supplemental bill was not

germane to the original bill and argue such at length.

An examination of the amended bill in equity in

the original case sent up as an exhibit discloses in



paragraphs 13 and 20 that it was alleged that the

project was incomplete and an inadequate water

supply provided for.

An examination of the amended and supplemental

answer of the Land & Water Company discloses a

denial of the allegations in paragraphs 13 and 20 of

the amended bill and alleges on page 14 the accep-

tance by the State of the canal and diversion works

and on page 35 alleges ample supply of water for

the whole project and works to carry it, which raises

the direct issue of whether or not adequate works

and water supply had beeen furnished.

An examination of the supplemental bill discloses

the violation of the Federal decree in that the proj-

ect had not been completed as provided for in the

decree and that an adequate irrigation works and

water supply was not furnished and the prayer ask-

ed that the works be completed conforming to the

decree and injunctive relief against further sale of

water rights. (Pages Q6 and 67, Tr.).

The court's attention is invited to the case of Vin-

yard vs. North Side Canal Company, et al (274 Pac.

Advance Sheet No. 5, page 1069), wherein is found

a decision by the Supreme Court of the State of

Idaho holding and deciding that there is a shortage

of 155,000 acre feet in an average year on the second

and third segregations of the North Side project

alone. A reading of that decision by the highest

court of the State of Idaho will disclose the deplor-



able condition from the standpoint of the water sup-

ply on the North Side project. This fully supports

and sustains McClung, a settler on said project, and

the supplemental complainant in this cause, in his

charge of bad faith against the state officers and the

North Side Canal Company and the Land & Water

Company in permitting further sales of Canal Com-

pany stock and agreeing that such sales could be

made without violating the settlers' contracts, and

the Federal decree.

How anything could be more germane to the orig-

inal action is inconceivable to us. Germane means

closely allied, related to, pertaining to.

City of Chicago v. Reeves, 77 N. E. 237.

State ex. rel, Thompson v. Major, 123 N. W.
429.

Webster's International Dictionary.

Nothing better illustrates the many errors and

mistakes in respondents' brief than the following

assertion

:

"The Dietrich decree said nothing about the

completion of the system. It could not do so for

the system was admittedly incomplete." (Apel-

lees' brief, page 19).

Now let us turn to the^ Dietrich decree and see

what it says and in the opening paragraph we find

the court decreed:

"That the construction company shall com-

plete its irrigation system in accordance with
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the terms and conditions of its existing con-

tracts with the State of Idaho." (Page 74 Tr.)

.

Counsel says on page 18 of their brief:

"That to be a proper supplemental bill the

the source of the rights of the complainant must

be the former decree; that the complainant

must be able to say to his adversary here is my
decree, your acts are in violation of that and
this decree has already been settled in my fav-

or."

That is just our position. Judge Dietrich said:

"This system shall be completed according to

the State contract and that no more than 170,-

000 shares representing a like number of acres

can be sold unless it can be done without violat-

ing the settlers' contracts. (Page 76 Tr.).

McClung in his supplemental bill says the project

was not completed so as to serve more than 163,000

acres and that to sell more shares would be to vio-

late the settlers' contracts. (Page 59 Tr.).

But we are told on page 12 of appellees' brief that

the Federal Court provided that the Construction

company might bring a suit in any court of compe-

tent jurisdiction to determine its right to sell further

water rights and that because the court made no

such provision for the settlers to bring a suit that

they have no remedy (pages 12 and 13, appellees'

brief).

This is a strange doctrine that any court could, or

would try to deprive a settler or any one else from



asserting an action or right in court because that

court made no provision that the person might do so

;

it is a revolutionary doctrine unheard of in law and

yet that is just the position of appellees here.

To further render the brief of appellees untenable

it is argued on page 11 that because the Commis-

sioner of Reclamation accepted the system as com-

pleted and authorized additional sales that the water

user is bound by that fact, though McClung says in

his supplemental bill that such action or acceptance

and approval was the result of a wrongful and un-

lawful conspiracy between the Commissioner of Rec-

lamation and the Land & Water Company and the

Canal Company, yet it is argued no remedy exists,

and McClung further alleges that only recently did

he discover any attempt to sell further stock though

the contract for the sale had been made for some

time.

Another inconsistency appears in appellees* brief

at the top of page 13, referring to McClung:

^'He does not allege that the parties have vio-

lated the decree—of course if they had the ap-

pellant would have his remedy of proceeding

against them for contempt of court.*'

Now turn to the supplemental bill as follows

:

"That the present capacity of the irrigation

system furnished by said Land & Water Com-

pany for said North Side Canal Company is not

sufficient to permit of the delivery of the
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amounts already contracted to be delivered to

settlers by said Land & Water Company; that

the dependable operating capacity of the sys-

tem is not more than 3360 second feet and there

is a water loss of 40 per cent of making deliver-

ies through said system ; and that 3360 second

feet of water if available in the system will only

furnish and deliver the contract amounts of

water to 163,080 acres under said State and
settlers' contracts now outstanding."

"That the said Twin Falls North Side Land
& Water Company, defendant herein, is offer-

ing to sell 15,000 shares of stock more repre-

senting water for use on 15,000 acres additional

lands to be irrigated from the said water sup-

ply, and to be irrigated from the canal system

belonging to the lands of the North Side project

as aforesaid, which are wholly and notoriously

inadequate to furnish w^ater, therefor m that

said system has never been completed in con-

formity with said decree and that further sale

of additional shares of stock and water rights

to additional lands as is now proposed and
threatened by defendant. Twin Falls North Side

Land & Water Company as aforesaid, and in

violation of said decree, will cause great and
irreparable injury to your supplemental com-

plainant and all others similarly situated."

Pages 58, 59 and 60 Tr.



ANOTHER ACTION PENDING

The amended bill in equity in the original case was

an action for a cancellation of the State contract or

for its specific performance as an examination will

disclose. The separate amended answer of the Land

& Water Company at page 3 alleges that the action

is one for specific performance and this is true.

When we turn to the prayer of the supplemental bill

we find the only relief sought is an injunctive order

to restrain further sales and that the project be com-

pleted according to the Federal decree without any

mention whatever of the fraudulent contract enter-

ed into July, 1921, for the sale of further rights. No
relief whatever is asked against that contract in this

case. The affidavit of E. A. Walters and all the pro-

ceedings in the case by McClung in the State court

for cancellation of the fraudulent contract for the

sale of water rights have no connection with, and are

not germane to the original case at all and are

brought into this case by the defendants themselves

and not by the supplemental complainant McClung,

save and except for the purpose of advising the court

of the method that was selected by the co-conspira-

tors to avoid and violate said decree while pretend-

ing to comply with it. Examine the prayer of the

State case, interposed as an objection and being urg-

ed here as an objection as shown by the exhibits sent

up to this court is as follows

:
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"WHEREFORE, plaintiff prays and de-

mands (a) that this court issue its order to

show cause to said defendants and fix a time

and place certain when said defendants shall be

required to appear before this court and show
cause, if any they have, why they, their attor-

neys and agents, should not be temporarily re-

strained and enjoined from selling any addi-

tional water rights or the rights to the use of

water upon said Twin Falls North Side project,

and why said defendants should not be restrain-

ed and enjoined from selling any of the stock

of said North Side Canal Company, Limited, or

any additional rights whatsoever in any manner
whatsoever upon said North Side project in ex-

cess of one hundred seventy thousand acres

;

(b) That upon the return and hearing of said

order to show cause said defendants be tempor-

arily restrained and enjoined from selling any
additional water rights upon said North Side

project in excess of one hundred seventy thou-

sand acres, or any additional stock in said

North Side Canal Company, Limited;

(c) That upon the final hearing of this cause

said defendants be permanently restrained and

enjoined from selling any additional water

rights for any lands upon said North Side proj-

ect in excess of one hundred seventy thousand

acres, and be permanently restrained and en-

joined from selling any additional stock in said

North Side Canal Company, Limited;

(d) That said contract bearing date the 27th

day of -July, 1921, by and between Twin Falls
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North Side Land & Water Company and North
Side Canal Company, Limited, W. G. Swend-
sen, Commissioner of the Department of Recla-

mation of the State of Idaho, and North Side

Pumping Company, be surrendered up for can-

cellation and that said contract, by order of this

court be cancelled and held for naught

;

(e) That plaintiff have such other and fur-

ther relief as to the court may seem just and
equitable."

Now the prayer of the supplemental bill is as fol-

lows:

"Wherefore supplemental complainant prays

:

First. That an order of this court be issued

permitting supplemental complainant to file his

supplemental bill herein.

Second. That defendant, Twin Falls North

Side Land & Water Company be restrained and

enjoined permanently from the sale of any fur-

ther water rights to be supplied under said

State and settlers' contracts, out of the water

supply available at the time said decree was en-

tered and restrained and enjoined from the sale

of any further water or water rights to be car-

ried through said canal as now constructed.

Third. That Twin Falls North Side Land &
Water Company be required to complete said

irrigation system in conformity with said con-

tracts.

Fourth. That if the court shall find it expe-

dient and necessary, that the court appoint a

party to take charge of said irrigation works
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and complete the same at the expense of said

Twin Falls North Side Land & Water Company,
so as to make possible the delivery of the con-

tracted amounts of water for 170,000 acres to

the end that the settlers' contracts shall not be

violated.

(Here Equity Rule 8 is invoked).

Fifth. That if it be deemed necessary for the

bringing in of North Side Canal Company, Lim-
ited, a corporation, then an order to that effect

be entered and said North Side Canal Company,
Limited, be made a party defendant herein and
that an order for process and service be issued

accordingly.

Sixth. That your supplemental complainant

and those similarly situated have such other and
further relief as to the court may appear just

in the premises. (Pages 67 and 66, Tr.).

An examination of the case shows not only that

the issues are different but that the parties are en-

tirely different, hence the case does not fall within

the rule as follows

:

"If you should set up in abatement a suit

pending, the plea should show, first, same par-

ties; second, same cause of action; third,

whether the case is pending in law or equity;

fourth, the same relief sought; fifth, the state

of the pleadings in the other court. If not

strictly within these rules, the plea should be

overruled."

Griswold v. Bacheller, 77 Fed. 857.
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Green v. Underwood, 30 C. C. A. 162, 57 U. S.

App. 535, 86 Fed. 429.

Simpkins Federal Practice, page 679."

Thus we see that the State action should not be

permitted to be set up in opposition to filing the sup-

plemental bill.

It has been suggested that the State of Idaho is a

necessary party because in the first instance before

the water is appropriated the States own the water.

This argument is without any merit whatsoever and

will be apparent to the court from a mere reference

to it.

It is also argued that relief cannot be granted Mc-

Clung because Judge Dietrich did not retain juris-

diction. This is another novelty.

STATUTE OF LIMITATIONS

It is urged that the statute of limitations of the

State has run against the right of McClung to ask

for the enforcement of a decree.

An action under a supplemental bill is not an ac-

tion on a judgment as contemplated by the statutes

of limitation and they have no application.

Bashor v. Beloit, 20 Ida. 592.

Green v. Houser, 9% Y. S. 660.

The proceeding is just a continuation of the old

case.

Simpkins Federal Practice, Revised Edition, p.

635 and numerous cases therein cited.
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The logical sequence of such an argument is that

no one could receive the benefits of a decree rendered

in his favor or enforce it by supplemental bill or

otherwise if the court rendering the decree did not

retain some sort of jurisdiction for further action in

the premises.

It was shown in the opening brief that a court

never loses jurisdiction to enforce its decree.

ADJUDICATION ON THE MERITS

We contend that the court did adjudicate the ap-

plication to file the supplemental bill on the merits

for in speaking of the right to sell 185,000 acres the

court said:

"The right was there given to the defendant

company to sell and keep sold 185,000 shares of

the capital stock of the Canal Company. So the

provisions of the decree of the original action

in that respect was complied with when the par-

ties interested agreed to allow the company to

sell and dispose of the 15,000 shares of the stock

in addition to the stock then sold and outstand-

ing.'^ (Page 46 Tr.).

Again the lower court said

:

"By entering into this agreement they took

the steps prescribed in the decree and thereby

removed the necessity of bringing an action in

this court to determine the question involved

here." (Page 48 Tr.).

This is a complete determination for the lower
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court decided from what had been done there was no

necessity of filing the supplemental bill.

Again the trial court said

:

"There is no dispute as to the execution of

the agreement referred to. It would seem that

at the present time there is no question under
the decree to be adjudicated as the parties have

agreed in the manner directed in the decree."

(Page 49 Tr.).

Again on the same page the court said:

"North Side Canal Company representing its

stockholders among whom was the Supplemen-

tal Complainant McClung and his predecessor

in interest complied with the decree by entering

into the agreement allowing the defendant com-

pany to sell the additional 15,000 shares of

stock in question and asserted therein that there

was a sufficient water supply and that the canal

system was adequate to divert it."

Can it be said that the court did not determine

those matters on the merits? McClung never agreed

to further sales. Page 65 Tr. par. XXI.

Quoting from the court further beginning at the

bottom of page 49 Tr., we find:

"The further request in the proposed bill that

the defendant company be required to complete

the irrigation system is answered by the pro-

visions in the decree and the agreement of the

parties entered into in July, 1921."

We find the lower court saying point blank that

the decree of Judge Dietrich has been complied with
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and not violated. The following discussion by the

court on the merits of the agreement of July, 1921,

as a reason why the court did not permit the filing

of the supplemental bill which said agreement in the

second supplemental bill was alleged by McClung to

be fraudulent and executed as a result of a conspir-

acy for the sole purpose of avoiding the decree of

Judge Dietrich while pretending to comply with it,

and yet in the face of that contention set forth in

the supplemental bill, the trial court decided that

this agreement made in fraud was a compliance with

the decree of Judge Dietrich, and for that reason

the supplemental bill should not be allowed to be

filed.

Again the court quotes at length from the fraudu-

lent agreement of July, 1921, as follows:

"Whereas said work of canal enlargement

and improvement has been completed including

an increasing right in the Milner Diversion

Dam by means of which about 500 second feet

of additional water can now be diverted into

said canal system and whereas it has been de-

termined and ascertained by the parties hereto

and so agreed that said irrigation system and
the present water supply therefor can without

violating the terms or provisions of the settlers'

contracts irrigate 185,000 acres of land."

Then as a further quotation from the contract the

court said:
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"This requirement of the decree was recog-

nized and admitted by the parties as we find in

the clause quoted from the agreement." (Pages

50 and 51 Tr.).

"It further appears that the system was on

August 6, 1920, accepted as completed accord-

ing to the contract by the State and for and on

behalf of the North Side Canal Co." (Page 52

Tr.).

Again the lower court indulged an absolute find-

ing upon the merits as a further reason why the sup-

plemental bill should not be allowed to be filed, al-

though it was alleged by McClung that the accep-

tance and the agreement was the result of a fraud

upon him and those similarly situated by Commis-

sioner Swendsen and the Land & Water Company

and the North Side Canal Company.

Then finally the court said that the controversy

between McClung, a stockholder of the North Side

Canal Company, the defendant company and the

State, was not germane to the original bill or decree.

Here is where we think the lower court took the

wrong view and clearly erred for in the second sup-

plemental bill it was clearly set out that the fraud-

ulent acts of the Commissioner of the Reclamation

and the Land & Water Company and the Canal

Company were the result of a scheme to violate the

original decree of the Federal Court and necessarily

related to it, and was the very means whereby the

original decree of the Federal Court was rendered
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nugatory and ineffective and used that method to

thwart the judgment of the court and deprive Mc-

Clung of the benefits to be derived from that decree.

McClung plead these facts for the purpose of show-

ing the scheme and the methods just how and the

manner in which the decree of the Federal Court

was violated to his injury.

These are the reasons why the trial court erred

in adopting its former decision so fully quoted from,

as a reason for denying the second motion to file a

supplemental bill. For the trial court to accept a

contract made as a result of an unlawful conspiracy

to violate a decree of court as a reason why a sup-

plemental bill should not be allowed to be filed while

that bill charges such contract as sounding in fraud,

bad faith and unlawful conduct seems to us to be an

abuse of discretion and we urge that the cause be

sent back with instructions to the trial court to per-

mit McClung to file his supplemental bill and hear

the matter on its merits.

Respectfully submitted,

J. B. ELDRIDGE,
Solicitor for Appellant.
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CITATION

No. 409-H

United States of America—^^ss.

To Soiitlicni Paeific Company—Greeting:

You are hereby cited and admonished to be and appear

at a United States Circuit Court of Appeals for the

Ninth Circuit, to be held at the City of San Francisco,

in the State of California, on the 1st day of March.

A. D. 1929, pursuant to and order allowing appeal filed

in the Clerk's Office of the District Court of the United

States, in and for the Southern District of California,

in that certain cause where you are defendant in error

and the United States of America is plaintiff in error,

and you are hereby required to show cause, if any there

be, why the judgment rendered in the said order allow-

ing appeal mentioned, should not be corrected, and speedy

justice should not be done to the parties in that behalf.

Witness, the Honorable United States District Judge

for the Southern District of California, this 4th

day of February, A.D. 1929. and of the Independ-

ence of the United States, the one hundred and

fifty-third.

Edward J. Hexxing,

U. S. District Judge for the Southern

District of California.

Service of the foregoing citation admitted by copy

this 6th day of February. 1929. L. L. Cory, Attorney

for Defendant.

(Endorsed): Filed Feb. 11, 1929. R. S. Zimmerman,

Clerk. By Edmund L. Smith, Deputy Clerk.
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IN THE DISTRICT COURT OF THE UNITED
STATES FOR THE SOUTHERN DISTRICT

OF CALIFORNIA, NORTHERN
DIVISION.

The United States of America,

Plaintiff,

vs.

Souti-iern Pacific Company,
Defendant.

No. 409-H

COMPLAINT.

Now comes the United States of America, by Samuel

W. McNabb, United States Attorney and Ignatius F.

Parker, Assistant United States Attorney, for the

Southern District of California and brings this action

on behalf of the United States against the Southern

Pacific Company, a corporation, organized and doing-

business under the laws of the State of Kentucky, and

having an office and place of business at Merced, in the

State of California; this action being brought upon sug-

gestion of the Attorney General of the United States

at the request of the Interstate Commerce Commission,

and upon information furnished by said Commission.

FOR A CAUSE OF ACTION

plaintiff alleges that defendant is, and was during all

the times mentioned herein, a common carrier engaged

in interstate commerce by railroad in the State of Cali-

fornia.



4 United States of America v.

Plaintiff further alleges that in violation of the Act

of Congress known as the Safety Appliance Act, ap-

proved March 2, 1893 (contained in 27 Statutes at

Large, page 531), as amended by an Act approved

April 1, 1896 (contained in 29 Statutes at Large, page

S5), and as amended by an Act approved March 2, 1903,

(contained in 32 Statutes at Large, page 943), defend-

ant, on April 18, 1928, hauled on its line of railroad,

over a part of a highway of interstate commerce, one

car, to wit: W. P. box No. 15107.

Plaintiff further alleges that on said date defendant

hauled said car as aforesaid over its line of railroad from

Merced, in the State of California, toward Tracy, in

said State, within the jurisdiction of this court, when

the coupling and uncoupling apparatus on the "A" end

of said car was out of repair and inoperative, the un-

coupling lever keeper on said end of said car being

incorrectly applied, thus necessitating a man or men

going between the ends of the cars to couple or uncouple

them, and when said car was not equipped with couplers

coupling automatically by impact, and which could be

imcoupled without the necessity of a man or men going

between the ends of the cars, as required by Section 2

of the Safety Appliance Act, as amended by Section 1

of the Act of March 2, 1903.

Plaintiff further alleges that by reason of the violation

of the said Act of Congress, as amended, defendant is

liable to plaintiff in the sum of one hundred dollars.

Wherefore, plaintiff prays judgment against said de-



Southern Pacific Company f

fendant in the sum of One Hundred dollars and its

costs herein expended.

Samuel W. McNabb,

Samuel W. McNabb,

United States Attorney.

Ignatius F. Parker,

Ignatius F. Parker,

Assistant United States Attorney.

(Endorsed) : Filed Jun 2, 1928. R. S. Zimmerman,

Clerk. By Edmund L. Smith, Deputy Clerk.

[Title of Court and Cause.]

No. 409-H.

ANSWER

Comes now the defendant above named and for its

answer to plaintiff's complaint on file herein, admits,

denies and alleges as follows, to-wit

:

I.

This answering defendant denies each and every

allegation contained in plaintiff's complaint wherein it

is alleged that this defendant violated the provisions of

the Safety Appliance Act with respect to W. P. Box car

No. 15107, and specifically denies each and every allega-

tion with respect thereto.

Wherefore, this answering defendant prays that

plaintiff take nothing by reason of its action, and that

it be discharged with its costs.

W. I. Gilbert,

W. I. Gilbert,

Attorney for Defendant.
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(Duly verified)

:

(Endorsed): Filed Jun 25 1928. R. S. Zimmerman,

Clerk. By L. J. Cordes, Deputy Clerk.

[Title of Court and Cause.]

No. 409-H

NOTICE OF SUBSTITUTION OF ATTORNEYS.

To the Plaintiff ahoi'C named, and to Samuel IV.

McNabb, U. S. Attorney, and Ignatius F. Parker,

Assistant U. S. Attorney:

You will please take notice that we have hereby sub-

stituted L. L. CORY, Esquire, in the place and stead of

W. I. GILBERT, Esquire, as our attorney in the above

entitled action.

Dated: November 5th, 1928.

SOUTHERN PACIFIC COMPANY,
By Guy V. Shoup

General Solicitor.

I hereby agree to said substitution.

Dated: October 31, 1928.

W. I. Gilbert

W. I. Gilbert

I hereby accept said substitution.

Dated: November 10th, 1928.

L. L. Cory.

(Endorsed): Filed Nov 12 1928. R. S. Zimmerman,

Clerk. By M. L. Gaines, Deputy Clerk.
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[Title of Court and Cause.]

No. 409-H

FINDINGS OF FACT
and

CONCLUSIONS OF LAW
This cause coming on for trial before the Court at

Fresno, at the Noveml)er, 1928, term, to-wit: on the

26th day of November, 1928, evidence being introduced

by the respective parties, and arguments heard thereon,

the Court hereby makes the following Findings of Fact

and Conclusions of Law:

FINDINGS OF FACT.

On April 18, 1928, defendant, a common carrier en-

gaged in interstate commerce, operated on its line of

railroad from Merced, California, toward Lathrop, Cali-

fornia, over a highway of interstate commerce, its certain

freight train known as Extra West 1722, containing 40

or more cars, one of which was Western Pacific Box

Car 15107.

At the time said car was moved out of Merced, and

for a little over an hour prior thereto, the coupling and

uncoupling apparatus on its "A" end was out of repair

and inoperative in the manner alleged in plaintiff's

complaint.

CONCLUSION OF LAW.

Defendant violated the Safety Appliance Act in so

hauling said defective car out of Merced, California,

for which action it is liable to plaintiff for the statutorv
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penalty of $100.00, and judgment shall be entered ac-

cordingly.

Edward J. Henning,

United States District Judge.

Fresno, California

November 27, 1928.

(Endorsed): Filed Nov 28 1928. R. S. Zimmerman,

Clerk. By Francis E. Cross, Deputy Clerk.

[Title of Court and Cause.]

No. 409-H

JUDGMENT
This cause coming on for trial before the Court at

Fresno, at the November, 1928, term, to-wit: on the

26th day of November, 1928, the parties hereto, by their

written stipulation duly filed having waived trial by jury,

the plaintiff being represented by Samuel W. McNabb,

United States Attorney, Harry Graham Baiter, Assistant

United States Attorney, for the Southern District of

California, and M. C. List, Special Assistant to the

United States Attorney, the defendant being represented

by L. L. Cory, evidence having been introduced by plain-

tiff and defendant, arguments having been heard in sup-

port of motions for judgment in favor of the respective

parties, and the Court, after consideration thereof, having

found the issues in favor of plaintiff and against the

defendant

:

It Is Ordered that judgment shall be and the same is

hereby entered in favor of plaintiff" and against defendant
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in the sum of $100.00, together with costs amounting

to $17.00, a total of $117.00.

It Is Further Ordered that the judgment herein

entered for the statutory penalty of $100.00 may be and

hereby is suspended, and that said judgment for said

$100.00 shall be entered by the Clerk as satisfied upon

the payment of the aforesaid costs:

It Is Further Ordered that the plaintiff may be

allowed an exception to the action of the Court in so

suspending said judgment as to $100.00 and in ordering

it satisfied upon the payment of said costs.

Edward J. Henning,

United States District Judge.

Fresno, California.

November 27, 1928.

Judgment entered November 28th, 1928. R. S. Zim-

merman, Clerk. By Francis E. Cross, Deputy Clerk.

(Endorsed) : Filed Nov 27 1928. R. S. Zimmerman,

Clerk. By Francis E. Cross, Deputy Clerk

Dock and Ent. 11/28/28 indexed same date.

[Title of Court and Cause.]

No. 409-H

ASSIGNMENT OF ERRORS,

NOW comes the plaintiff" by Samuel \\\ McNabb,

United States Attorney for the Southern District of

California, and Flarry Graham Baiter, Assistant United

States Attorney for the said district, and in connection

with its Petition for Appeal says that in the record,
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proceedings and in the final judgment in the above en-

titled action manifest error has intervened to the

prejudice of the plaintiff, to-vvit:

I.

That the judgment as entered herein in this action is

contrary to law and erroneous in that it provides that

the payment of the statutory penalty of $100.00 entered

in the same judgment in favor of the plaintiff and against

the defendant was erroneously suspended.

II.

That the court erred in providing that the judgment

in favor of the plaintiff for said $100.00 shall be entered

by the clerk as satisfied upon payment of the costs.

III.

That the said judgment is inconsistent within itself

and is contrary to law, by reason whereof plaintiff prays

that the judgment herein be corrected to the extent that

that portion thereof suspending payment of the statutory

penalty of $100.00 and ordering that the same be satis-

fied upon payment of costs be stricken therefrom.

Dated this 20 day of December, 1928.

Samuel W. McNabb.

lUiitcd States Attorney.

Harry Graham Balter,

Harry Graham Baiter,

Assistajit U. S. Attorney,

Attorneys for Plaintiff.

I hereby certify that the foregoing Assignment of

Errors is made in behalf of the plaintiff hereinabove

named, for an appeal and is in my opinion, and the same
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now constitutes the Assignment of Errors upon the ap-

peal prayed for.

Harry Graham Balter,

Harry Graham Baiter,

Assistant U. S. Attorney.

(Endorsed) : Filed Dec 20 1928. R. S. Zimmerman,

Clerk. By Edmund L. Emith, Deputy Clerk.

[Title of Court and Cause.]

No. 409-H

PETITION FOR APPEAL.

To the Honorable Edward J. Hcnning, Judge of the

Above Entitled Court:

NOW COMES the plaintiff, United States of America,

by Samuel W. McNabb, United States Attorney for the

Southern District of California, and Harry Graham

Baiter, Assistant United States Attorney for the said

District, and feeling itself aggrieved by the final judg-

ment entered in this cause hereby prays that an Appeal

may be allowed, to-wit: from the United States District

Court for the Southern District of California to the

United States Circuit Court of Appeals for the Ninth

Circuit, and in connection with this petition, Petitioner

hereby presents its Assignment of Errors.

Samuel W. McA^abb,

United States Attorney.

Harry Graham Balter,

Harry Graham Baiter,

Assistant U. S. Attorney,

Attorneys for Plaintiff.
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(Endorsed) : Filed Dec 20 1928. R. S. Zimmerman,

Clerk. Bv Edmund L. Smith, Deputy Clerk.

[Title of Court and Cause.]

No. 409-H

ORDER FOR APPEAL.

IT IS HEREBY ORDERED that the Appeal prayed

for in the Petition for Appeal in the above entitled case

be allowed.

Edward J. ITenning,

United States District Judge for the Southern District of

California.

(Endorsed) : Filed Dec 20 1928. R. S. Zimmerman,

Clerk. By Edmund L. Smith, Deputy Clerk.

[TiTLE OF Court and Cause.]

No. 409-H

STIPULATION.

IT IS STIPULATED by and between the respective

counsel in the above entitled action that in the printing

of the Transcript on Appeal herein the title of the court

and the title of the cause and the captions on the plead-

ings and documents, may be indicated thus (title of Court

and Cause), and need not be printed in full, and that
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the endorsements on such papers and documents except

the filing endorsements, may also be omitted.

Samuel W. McNabb,

United States Attorney.

Harry Graham Balter,

Harry Graham Baiter,

Assistant United States Atty.,

Attorneys for Plaintiff.

L. L. Cory,

L. L. Cory,

Attorney for Defendant.

APPROVED this 12th day of February, 1928.

Edward J. Henning,

Judge for the Southern District of California.

(Endorsed) : Filed Feb 12 1929. R. S. Zimmerman,

Clerk. By Francis E. Cross, Deputy Clerk.

[Title of Court and Cause.]

No. 409-H

PRAECIPE.

To the Clerk of Said Court.

Sir:

Please prepare and certify copy of such papers filed

and proceedings had in the above entitled action as are

necessary to a determination of the cause on appeal and

in particular as follows:

1. Complaint.

2. Answer to Complaint.

3. Notice of Substitution of Attorneys.

4. Findings of Fact and Conclusions of Law.
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5. Judgment.

6. Petition for Appeal.

7. Order Allowing Appeal.

8. Assignment of Errors.

9. Citation on Appeal.

10. Stipulation and Order.

11. And this Praecipe.

Samuel W. McNabb,

United States Attorney.

Harry Graham Balter,

Harry Graham Baiter,

Assistant United States Attorney,

(Endorsed) : Received copy of within PRAECIPE this

6th day of February 1929. L. L. Cory, Attorney for De-

fendant. Filed Feb 11 1929. R. S. Zimmerman, Clerk.

By Edmund L. Smith, Deputy Clerk.
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CLERK'S CERTIFICATE.

I, R. S. ZIMMERMAN, Clerk of the United States

District Court for the Southern District of CaHfornia, do

hereby certify the foregoing volume containing 16

pages, numbered from 1 to 16 inclusive, to be the

Transcript of Record on Appeal in the above entitled

cause, as printed by Appellant and presented to me

for comparison and certification, and that the same has

been compared and corrected by me and contains a full,

true and correct copy of:

1. Complaint.

2. Answer to Complaint.

3. Notice of Substitution of Attorneys.

4. Findings of Fact and Conclusions of Law.

5. Judgment.

6. Petition for Appeal.

7. Order Allowing Appeal.

8. Assignment of Errors.

9. Citation on Appeal.

10. Stipulation and Order for Diminution of Record,

and

II. Praecipe.

In Testimony Whereof, I have hereunto set my hand

and affixed the seal of the District Court of the United

States of America, in and for the Southern District of

California, Southern Division, this day of Feb-

ruary, in the year of our Lord one thousand nine hundred
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twenty-nine, and of our Independence the one hundred

fifty-third.

(Seal) R. S. Zimmerman,

Clerk of the District Court of the United States of

America, in and for the Southern District of

California.

By Deputy Clerk.
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In the United States Circuit Court of

Appeals for the Ninth Circuit

No. 5741

The United States of America, appellant

V.

Southern Pacific Compa'ny, appellee

APPEAL FROM THE DISTRICT COURT OF THE UNITED
STATES FOR THE SOUTHERN DISTRICT OF CALIFORNIA,
NORTHERN DIVISION

BRIEF AND ARGUMENT FOR APPELLANT

STATEMENT OF FACTS

This case arises out of a violation of Section 2

of the Federal Safety Appliance Act, prohibiting

the use of cars with defective couplers, and involves

the right of the trial Court, upon finding the car-

rier guilty, a jury having been waived (Rec. 8)

to suspend judgment for the statutory penalty and

in directing the Clerk of the Court to show such

judgment as satisfied upon payment of the costs.

The complaint alleges that on April 18, 1928, ap-

pellee (hereafter called the defendant or carrier)

hauled on its line from Merced, California, a certain

(1)



freight car, known and designated as Western

Pacific 'box car No. 15107, and that when so hauled

the coupling and uncoupling apparatus on the '^A"
end was so defective as to require the presence of

a man or men between the ends of the cars to

couple or micouple them. (Rec. 3.)

Defendant's answer sets up no justification, nor

did it attempt to bring itself within the Proviso ; it

simply denied "each and everj^ allegation contained

in plaintiff's complaint wherein it is alleged that

this defendant violated the provisions of the Safety

Appliance Act with respect to W. P. box car No.

15107, and specifically denies each and every allega-

tion with respect thereto." (Rec. 5.)

The issues were found in favor of the Govern-

ment, the Court making the following findings

(Rec. 7) :

Findings of Fact

On April 18, 1928, defendant, a common
carrier engaged in interstate conmierce, op-

erated on its line of railroad from Merced,

California, toward Lathrop, California, over

a highway of interstate commerce, its cer-

tain freight train known as Extra West
1722, containing 40 or more cars, one of

which was Western Pacific Box Car 15107.

At the time said car was moved out of

Merced, and for a little over an hour prior

thereto, the coupling and uncoupling appa-

ratus on its "A" end was out of repair and
inoperative in the manner alleged in plain-

tiff's complaint.



Conclusion of Law

Defendant violated the Safety Appliance

Act in so hauling said defective car out of

Merced, California, for which action it is

liable to plaintiff for the statutory penalty of

$100.00, and judgment shall be entered ac-

cordingly.

Thereupon, the trial Court entered judgment in

favor of the Government and against the defendant

for the statutory penalty of $100.00 and costs. At

the same time the Court, for reasons not disclosed

by the Record, decided to relieve the defendant of

liability for the statutory penalty, which it did in

the following manner, the same being part of the

Judgment (Rec. 9)

:

It is Further Ordered that the judgment
herein entered for the statutory penalty of

$100.00 may be and hereby is suspended, and
that said judgment for said $100.00 shall be

entered by the Clerk as satisfied upon the

payment of the aforesaid costs.

Proper exceptions were taken to such action of

the Court, as disclosed by the last paragraph of

the Judgment

:

It is Further Ordered that the plaintiff

may be allowed an exception to the action

of the Court in so suspending said judg-

ment as to $100.00 and in ordering it satisfied

upon the payment of said costs.

which exceptions are the basis of the Government's

Assignment of Errors (Rec. 9)

:



ASSIGNMENT OF EBRORS

1. That the judgment as entered herein in this

action is contrary to law and erroneous in that it

provides that the pajnnent of the statutory penalty

of $100.00 entered in the same judgment in favor

of the plaintiff and against the defendant was er-

roneously suspended.

2. That the Court erred in providing that the

judgment in favor of the plaintiff for said $100.00

shall be entered by the clerk as satisfied upon pay-

ment of the costs.

3. That the said judgment is inconsistent within

itself and is contrary to law, by reason whereof

plaintiff prays that the judgment herein be cor-

rected to the extent that that portion thereof sus-

pending payment of the statutory penalty of $100.00

and ordering that the same be satisfied upon pay-

ment of costs be stricken therefrom.

QUESTION INVOLVED

In an action for the statutory penalty incurred for viola-

tion of the Safety Appliance Act, may the Court, after

trial and findings and entry of judgment for the Gov-

ernment, suspend payment of such penalty or order the

Clerk to show such judgment as satisfied upon payment

of costs?

SAFETY APPLIANCE ACTS

Section 2 of the Act of March 2, 1893 (27 Stat. L.,

531), reads as follows:

That on and after the first day of January,

eighteen hundi'ed and ninety-eight, it shall be

unlawful for any such common canier to



haul or permit to be hauled or used on its line

any car used in moving interstate traffic not

equipped with couplers coupling automati-

cally by impact, and which can be uncou-

pled without the necessity of men going be-

tween the ends of the cars.

The Act of March 2, 1903 (32 Stat. L. 943; Sec.

2, Title 45, U. S. Code), extended the provisions

of the original Acts to apply to all cars used on

the line of a railroad engaged in interstate com-

merce. Such amendatory Act was held constitu-

tional by the Supreme Court. (Southern Ry. v.

United States, 222 U. S. 20.)

Section 6 of the Act, as amended April 1, 1896

(29 Stat. L., 85; Sec. 6, Title 45, U. S. Code), pro-

vides "that any such common carrier * * *

hauling or permitting to be hauled or used on its

line any car in violation of any of the provisions

of this Act, shall he liable to a penality of one hun-

dred dollars for each and every such viola-

tion. * * *"

ARGUMENT

The purpose of the Safety Appliance Acts is to

"promote the safety of employees and travelers."

The Supreme Court of the United States, as well as

various Courts of Appeal and District Courts, have

so often called attention to this essential purpose of

the Acts that it is unnecessary to quote from the

several opinions of these Courts. They are all very

well summarized in the opinion of the Court in the
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case of United States v. Southern Railway Com-

pany, 135 Fed. 122:

The Act is so highly meritorious, so gener-

ous in its purposes, so in harmony with the

best sentiment of a humane people and a

progressive government that it appeals

strongly to the courts for its prompt and

vigorous enforcement.

It was clearly the intention of Congress that the

Acts be vigorously enforced and not left to the dis-

cretion of any administrative or judicial officer as

to what violations, if any, should be overlooked or

condoned. With this thought in mind, Congress ex-

pressly provided (Sec. 6) that

—

* * * it shall be the duty of such district

attorney to bring such suits upon duly verified

information being lodged with him of such

violation having occurred;

and further

:

* * * it shall also be the duty of the Inter-

state Commerce Commission to lodge with

the proper district attorneys information of

any such violations as may come to its

knowledge.

Thus, when the Act of April 14, 1910 (36 Stat. L.,

298; Sees. 11-16, Title 45, U. S. Code), was passed,

Congress reiterated its determination to see that

no violation of the Acts was condoned, and so pro-

vided (Sec. 5) that ''nothing in this Act shall be

held or construed to relieve any common carrier,

the Interstate Commerce Conmiission, or any



United States attorney from any of the provisions,

powers, duties, liabilities, or requirements" of the

former Acts.

Nowhere in the Acts is any authority given the

Courts to do other than help rigidly enforce the

provisions thereof, and thus carry out the full and

manifest intent of the law. So, with this thought

before it, the Supreme Court has repeatedly held

that the law is not satisfied by even a high or the

highest degree of care in a carrier's inspection of

cars, but that its requirements are absolute. See:

St. L. I, M. & S. V. Taylor, 210 U. S. 281.

Chicago, B. & Q. v. U. S., 220 U. S. 559.

Speaking of the arguments advanced by the car-

rier in the Taylor case as to the harshness of a

rigid enforcement of the Acts, the Supreme Court

said (p. 295) :

It is said that liability under the statute,

as thus construed, imposes so great a hard-

ship upon the railroads that it ought not to

be supposed that Congress intended it.

* * * But this argument is a dangerous

one, and should never be heeded where the

hardship would be occasional and excep-

tional.

Later, when this same argument was advanced

in the C. B. d- Q. case (supra), the Supreme Court

again rejected it as not **open to further discus-

sion here." To which it added that (p. 577) ''if

the Court was wrong in the Taylor case the ivay is

open for such an amendment of the statute as Con-
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gress may, in its discretion, deem proper." (Our

italics.)

Looking at this argument of harshness from an-

other angle—the lightness of the prescribed pen-

alty—the Circuit Court of Appeals for the Eighth

Circuit (United States v. Southern Pacific Com-

pany, 169 Fed. 407, 409) said:

Conformity to the requirements of the

law, as so interpreted, it must be admitted,

will often be inconvenient and sometimes

impracticable; but Congress had before it

for consideration the important question of

promoting the safety of employees and trav-

elers upon railroads, and in the accomplish-

ment of its purpose it may well be that the

legislative mind considered the inconven-

ience and impracticability of a literal com-

pliance at times with the law, and the conse-

quent infliction of the light penalties imposed

for its violation to he of little moment com^

pared with the greater importance of pro-

tecting life, lifnh and property. Drastic

measures are frequently necessary to protect

and safeguard the rights and interests of the

people. (Our italics.)

In no case decided before the 1910 Amendment,

did any Court suggest that it had a right to relieve

any carrier from a strict compliance with the law,

even if harsh, by remitting or suspending payment

of the statutory penalty. On the other hand, what-

ever relief could be had, said the Supreme Court,

must come through Congress.



Therefore, with the view of securing relief from

what the carriers termed a harsh construction, they

appealed to Congress, with the result that the Act

of April 14, 1910, was enacted, but even this did

not, in any manner, empower a Court to suspend

incurred penalties. All that it did was (see Sec.

4) to relieve a carrier from incurring the statutory

penalty for the movement of a defective car under

certain prescribed conditions, embodied in what is

known as a Proviso, which Proviso is not involved

in the instant case. In connection therewith, part

of the Report of the Senate Conmiittee (No. 250,

Feb. 18, 1910, to accompany H. R. 5702) will be of

interest

:

Prior to the passage and going into effect

of the existing safety appliance laws, the

largest number of casualties to traiimien

from any one cause was occasioned by cou-

pling accidents. At that time such accidents

furnished more than 44 per cent of the total

number of accidents to trainmen. In the

year 1893, with 179,636 trainmen employed,

20,444 were killed or injured. Of this num-
ber 9,063 suffered from coupling casualties.

In 1908, with 281,645 trainmen employed, the

total casualties had increased to 38,165, while

it is gratifying to state that the coupling cas-

ualties had been reduced to 3,385, but 8.8 per

cent of the total.

These figures furnish a striking example

of the benefit of this act, hrotiglif about by

its passage and rigid enforcement * * *

(Our italics.)
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The amendment proposed permitting

movement without penalty of a defective car

to a repair shop, when necessary, is deemed
advisable, as the Supreme Court of the

United States, in the Taylor case, held that

the present act, which this act amends and
supplements, is absolute, and there is

therefore grave doubt as to the right of a

railroad company to move even a defective

car to a point of repair without incurring the

penalties of the act.

Thus, it will be seen that the only relief granted

by Congress was to permit, within certain limita-

tions, the movement of a defective car without in-

curring the penalty therefor. There was no sug-

gestion made to Congress, nor any intimation made

by it, that Courts be given the power to suspend the

payment of penalties incurred. Nor has any

Court, subsequent to the passage of the 1910 Act,

except in the instant case, assumed that it had au-

thority to nullify the penalty provision of the Act.

The right to suspend sentence in a criminal case,

the result of a practice existing in the Federal

Courts for many years, was finally questioned by

the Government and considered by the Supreme

Court in the case of Ex Parte United States, 242

U. S. 27. In this case, the defendant, having

pleaded guilty to an indictment for embezzlement,

requested the Court to suspend the five-year pen-

alty imposed by the Act. Over the objection of

the Government, District Judge Killits suspended

sentence, and the question of his right to do so is
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very fully discussed by the Supreme Court. With-

out quoting at large therefrom, the following taken

from the Syllabus (p. 28) clearly sustains the con-

tention of the Government in the instant case

:

But the courts, albeit under the Constitu-

tion they are possessed inherently of a judi-

cial, discretionary authority which is ample
for the wise performance of their duties in

the trying of offenses and imposing of penal-

ties as the laws provide, have no inherent

constitutional power to mitigate or avert

those penalties by refusing to inflict them in

individual cases.

The Supreme Court went on to point out, that

while at common law the courts exercised some dis-

cretion to temporarily suspend sentence, they pos-

sessed no authority to permanently suspend a sen-

tence, nor did they claim any such authority. And
what is there said about this authority in criminal

cases applies with stronger force to penal actions of

a civil nature.

It would therefore logically follow that neither

in criminal nor civil cases have courts any authority

to suspend sentences or the payment of penalties,

unless so authorized by the Constitution or Acts of

Congress.

Following the decisions of the Supreme Court in

the case of Judge Killits (supra), and the Taylor

case (supra), the aid of Congress was invoked to

relieve the situation, and it did so. In criminal

cases it gave the courts authority to suspend sen-
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tences (Probation Act, Sec. 724, Title 18, U. S.

Code), while in Safety Appliance cases, it relieved

carriers from incurring penalties under certain

conditions not involved in the instant case, but con-

ferred no right whatever upon courts to suspend

payment of penalties actually incurred.

If the judgment of suspension and so termed

''satisfaction" of the penalty in the instant case

is allowed to stand, and such practice approved

by an affirmance thereof by this Court, it will seri-

ously embarrass and cripple the Government in

the administration of not only the Safety Apliance

Law but other laws similar in character—the

Hours of Service Law, the Locomotive Boiler In-

spection Law, the 28 Hour Law, and the like, all

laws designed for humanitarian ends.

CONCLUSION

Wherefore it is respectfully submitted that the

lower Court was without authority either to sus-

pend payment of the statutory penalty or to order

the judgment for same shoAvn as satisfied upon

payment of the costs. The judgment of the said

Court should therefore be modified accordingly.

Samuel W. McNabb^

United States Attorney.

Harry Graham Balter,

Assistant United States Attorney.

Monroe C. List^

Special Assistant to the United States Attorney.

O
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BE IT REMEMBERED, that on the 26th day of

November, 1928, an information was filed herein,

which information is in the words and figures as

follows, to wit : [1*]

*Page-number appearing at the foot of page of original certified
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District Court of the United States, District of

Montana, Butte Division.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

PAUL FALL,
Defendant.

INFORMATION.

BE IT REMEMBERED, that L. V. Ketter, As-

sistant United States Attorney for the District of

Montana, on behalf of the United States, comes into

the District Court of the United States for the Dis-

trict of Montana, and informs the Court on this

day of November, 1928:

FIRST COUNT (SALE).

That on or about the 22d day of September 1928,

one Paul Fall, whose true name is to the informant

unknow, at and that certain ranch occupied by the

defendant located about five miles west from the

town of Silver Bow in the county of Silver Bow, in

the State and District of Montana, and within the

jurisdiction of this Court did and then and there

wrongfully and unlawfully sell intoxicating liquor,

to wit, whiskey, the exact quantity and character of

which are to the informant unknown, without then

and there first obtaining a permit from the Commis-

sioner of Internal Revenue so to do ; contrary to the

form of the statute in such case made and provided,

and against the peace and dignity of the United

States of America.
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SECOND COUNT (MANUFACTURE).

And the informant aforesaid further gives the

Court to understand he informed:

That on or abovit the 25th day of October, 1928,

one Paul Fall, whose true name is to the informant

unknown, at and upon those certain premises de-

scribed in Count One hereof, did then and there

wrongfully and unlawfully manufacture intoxicat-

ing [2] liquor, to wit, whiskey, the exact quantity

and character of which are to the informant un-

known, without then and there first obtaining a

permit from the Commissioner of Internal Revenue

so to do ; contrary to the form of the statute in such

cases made and provided and against the peace and

dignity of the United States of America.

THIRD COUNT (POSSESSION PROPERTY)

.

And the informant aforesaid further gives the

Court to understand and be informed

:

That on or about the 25th day or October, 1928,

one Paul Fall, whose true name is to the informant

unknown, at and within those certain premises de-

scribed in count One hereof, did then and there

wrongfully and unlawfully have and possess prop-

erty designed for the manufacture of intoxicating

liquor, intended for use in violation of Title II of

the National Prohibition Act; contrary to the form

of the statute in such case made and provided, and

against the peace and dignity of the United States

of America.
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FOURTH COUNT (POSSESSION LIQUOR).

And the informant aforesaid further gives the

Court to understand and be informed:

That on or about the 25th day of October, 1928,

one Paul Fall, whose true name is to the informant

unknown, at and within those certain premises

described in Count One hereof, did then and there

wrongfully and unlawfully have and possess intoxi-

cating liquor, to wit, whiskey, the exact quantity

and character of which are to the informant un-

known, intended for use in violation of the National

Prohibition Act ; contrary to the form of the statute

in such case made and provided, and against the

peace and dignity of the United States of America.

FIFTH COUNT (NUISANCE).

And the informant aforesaid further gives the

Court to understand and be informed:

That on or about the 25th day of October, 1928.

one Paul Fall, whose true name is to the informant

unknown, at and within those certain premises

described in Count One hereof, did then and there

wrongfully and unlawfully maintain a common nui-

sance, that is to [3] say, a place where intoxicat-

ing liquor was sold, manufactured, possessed and

kept in violation of Title II of the National Pro-

hibition Act; contrary to the form of the statute

in such case made and provided, and against the

peace and dignity of the United States of America.

(Signed) L. V. KETTER,
Assistant United States Attorney for the District

of Montana.
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L. V. Ketter, being first duly sworn, on ^oatb,

deposes and says:

That he is a duly appointed, qualified, and acting

Assistant United States Attorney for the District

of Montana, and as such makes this verification to

the foregoing information ; that he has read the said

information and knows the contents thereof, and

that the same is true to the best of his knowledge,

information and belief.

(Signed) L. V. KETTER.

Subscribed and sworn to before me this 26tli day

of November, 1928.

(Signed) C. R. GARLOW,
Clerk, U. S. District Court, District of Montana.

Filed Nov. 26, 1928. [4]

THEREAFTER, on November 26th, 1928, judg-

ment was duly entered herein, in the words and

figures as follows, to wit: [5]

United States District Court, District of Montana.

No. 2071.

UNITED STATES OF AMERICA,
Plaintiff,

vs.

PAUL FALL,
Defendant.
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JUDGMENT.

Defendant present with his attorney, W. N.

Waugh, Esq., and the District Attorney appearing

for the United States.

Thereupon defendant waived the reading of the

information and entered a plea of not guilty.

Thereupon, by agreement of respective parties, trial

by jury was waived and the cause was tried to the

Court without a jury. Thereupon defendant pre-

sented his motion to suppress evidence, etc.

Thereupon F. S. Chase, J. J. Maloney and Ben

Holter were sworn and examined as witnesses for

the United States, whereupon plaintiff rested.

Thereupon L. M. Van Etten, Paul Fall and Mrs.

Paul Fall were sworn and examined as witnesses

for defendant, whereupon defendant rested.

Thereupon J. J. Maloney was recalled in rebuttal,

whereupon the evidence closed and the cause was

submitted to the Court.

Thereupon, after due consideration. Court OK-

DERED that the defendant's motion to quash the

search-warrant and suppress the evidence herein be

denied.

Thereupon, after due consideration. Court finds

the defendant guilty as charged in the information

herein and ORDERED that a verdict of guilty as

charged be, and hereby is, entered accordingly.

Whereupon Court rendered its judgment as fol-

lows, to wit:

That whereas the said defendant having been
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duly convicted in this court of the offense of un-

lawfully, and wrongfully selling, manufacturing

and possessing intoxicating liquor, possessing prop-

erty designed for the manufacture thereof, and

maintaining a common nuisance, in violation of the

National Prohibition Act, committed on or about

September 22, 1928, and October 25, 1928, respec-

tively, near Butte, in the state and District of Mon-

tana, as charged in the information herein

;

IT IS THEREFORE CONSIDERED, OR-
DERED AND ADJUDGED that for said offenses,

you, the said Paul Fall, be confined and imprisoned

in the Silver Bow County Jail at Butte, Montana,

for the term of FOUR MONTHS on Counts One

and Two of the Information herein, and that you

be confined and imprisoned in said county jail for

the term of FOUR MONTHS on Count Five of

said Information, said terms of imprisonment to

run consecutively, and that you pay a fine of TWO
HUNDRED AND FIFTY DOLLARS on Counts

Three and Four of said Information, and be con-

fined in said county jail until said fine is paid or you

are otherwise discharged according to law.

Entered in open court December 28th, 1928.

C. R. GARLOW,
Clerk. [6]

THEREAFTER, on January 28th, 1929, assign-

ment of errors was duly filed herein in the words

and figures as follows, to wit : [7]
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[Title of Court and Cause.]

ASSIGNMENT OF ERRORS.

Comes now Paul Fall, the defendant in the above-

entitled action, and hereby makes his assignment

of errors upon which he will rely, as follows, to wit

:

First. The Court erred in denying the motion of

the defendant to quash the search-warrant, which

motion was filed herein December 27, 1928.

Second. The Court erred in denying the motion

of the defendant to suppress certain evidence, which

said motion was filed herein December 27, 1928.

Third. The Court erred in overruling the objec-

tion of the defendant and admitting the evidence

and testimony of Ben Holter.

Fourth. The Court erred in overruling the ob-

jection of the plaintiff to the testimony of Ben

Holter as follows, to wit:

"I was out at his place the other side of

Silver Bow junction and assisted in a search

thereof on the 25th day of October, 1928 with

prohibition agents, H. Donald Dribble, and

F. S. Chase."

Fifth. The Court erred in overruling the objec-

tion of the defendant and permitting the witness

Ben Holter to testify as follows, to wit

:

"We first searched the house, a one-room

frame, and we found some whiskey in there

and took samples of it."

Sixth. The Court erred in overruling the objec-
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tion of the defendant and in permitting the witness

,

Ben Holter, to testify as follows, to wit

:

"There was only a small quantity in the

keg."

Seventh. The Court erred in overruling the

objection of [8] defendant and in permitting the

said Ben Holter to testify as follows, to wit:

"We then searched the dugout, some little

distance from the house and found there two

stills set up complete. One a forty-five gallon,

and one a sixty gallon; about six hundred gal-

lons of mash, two three hundred gallon vats,

and some kegs, burners, and pressure tanks

complete and about thirteen gallons of moon-

shine whiskey."

Eighth. The Court erred in holding and decid-

ing that evidence procured under the search-war-

rant above referred to was legally procured.

Ninth. The Court erred in finding the defend-

ant guilty under the first count of the Information

herein and in pronouncing sentence upon him under

the said count.

Tenth. The Court erred in finding the defendant

guilty under the second count of the Information

herein and in pronouncing sentence against him

upon the second count.

Eleventh. The Court erred in finding the de-

fendant guilty under the third count of the Infor-

mation herein and in pronouncing sentence against

him upon said count.

Twelfth. The Court erred in finding the defend-

ant guilty under the fourth count of the Informa-
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tioii herein and in pronouncing sentence against him

npon said count.

Thirteenth. The Court erred in finding the de-

fendant guilty under the fifth count of the Infor-

mation herein and in pronouncing sentence against

him on said count.

Fourteenth. The Court erred in holding and

deciding that the search of defendant's residence,

dwelling-house and curtdege was legal.

Fifteenth. The Court erred in holding and de-

ciding that application for search-warrant herein

was not defective.

Sixteenth. The Court erred in holding and de-

ciding that the affidavit in support of application

for search-warrant was not defective.

Seventeenth. The Court erred in holding and

deciding that the complaint and application for

search-warrant and affidavit for search-warrant was

not defective. [9]

Eighteenth. The Court erred in holding and

deciding that the search-warrant introduced in evi-

dence herein was in due form of law and was not

defective.

Nineteenth. The Court erred in holding and

deciding that there was sufficient showing of prob-

able cause to warrant the issuance of the search-

warrant.

Twentieth. The Court erred in giving and ren-

dering judgment herein against the defendant.

WHEREFORE, the defendant, Paul Fall, prays
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that the said judgment of the said United

States District Court be reversed.

W. N. WAUGH,
Attorney for the Above-named Defendant.

Service of the above and foregoing assignment of

errors and prayer for reversal admitted, and copy

received this 22d day of January, 1929.

WELLINGTON D. RANKIN,
By R. S.,

United States District Attorney.

Filed Jan. 28, 1928. [10]

THEREAFTER, on January 28th, 1929, notice

of appeal was duly filed herein, in the vv^ords and

figures as follows, to wit: [11]

[Title of Court and Cause.]

NOTICE OF APPEAL.

To the Plaintiff Herein and to WELLINGTON D.

RANKIN, Esq., Its Attorney:

You and each of you will please take notice that

the defendant herein has appealed and does hereby

appeal to the United States Circuit Court of Ap-

peals for the Ninth District, from that certain judg-

ment made and entered in the above-entitled case

in the above-entitled court on the 28th day of De-

cember, 1928, in favor of the plaintiff and against

the defendant.

The defendant appeals from the whole and the
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said judgment and from each and every part

thereof.

W. N. WAUGH,
Attorney for Defendant,

Due service of the above and foregoing notice

admitted this 22d day of January, 1929.

WELLINGTON D. EANKIN,
By R. S.,

Attorney for Plaintiff.

Filed Jan. 28, 1929. [12]

THEREAFTER, on January 29th, 1929, bond

on appeal was duly filed herein, in the words and

figures as follows, to wit: [13]

[Title of Court and Cause.]

BOND ON APPEAL.

KNOW ALL MEN BY THESE PRESENTS,
that we, Paul Fall, as principal, and J. Fred Miles

and Andrew Thompson, as sureties, of the county

of Silver Bow, State of Montana, are held and

firmly bound unto the United States of America

in the sum of $1,500, lawful money of the United

States of America, to be paid to the said United

States, and for the payment of which sum, well

and truly to be made, we bind ourselves, our heirs,

executors, and administrators jointly and severally,

firmly by these presents.

Signed with our hands and dated this 21st day of

January, 1929.
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WHEREAS, the above-named Paul Fall has

filed herein an assignment of errors and has served

and filed herein a notice of appeal whereby he has

appealed from the above-entitled court, to the

United States Circuit Court of Appeals for the

Ninth Circuit, from that certain judgment made

and entered in the above-entitled court and the

above-entitled cause, on the 28th day of December,

1928, in favor of the plaintiff and against the

defendant,

—

NOW, THEREFORE, the condition of this ob-

ligation is such that if the above-named Paul Fall

shall prosecute the said appeal to effect and an-

swer all damages and costs if he fails to make his

said plea good, and if the said Paul Fall shall

pay the fine imposed by said judgment and shall

appear and surrender himself in execution of the

judgment above mentioned upon its being affirmed

or modified or upon the said appeal being dis-

missed, then this obligation shall be void, but other-

wise the same shall be and remain in full force

[14] and effect.

PAUL FALL,
Principal.

L. FRED MILES,
ANDREW THOMPSON,

Sureties.

State of Montana,

County of Silver Bow,—ss.

On this 21st day of January, 1929, personally

appeared before me, a notary public in and for

the State of Montana, J. Fred Miles, known to me
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to be cue of the persons whose name is subscribed

to the above, and foregoing instrument, and the

said J. Fred Miles being duly sworn, deposes and

says that he is a resident and householder, or free-

holder of the county of Silver Bow, State of Mon-

tana, and is worth the amount named in the fore-

going bond, as the penalty thereof over and above

his just debts and liabilities and exclusive of the

property by law exempt from execution and that

his said property consists of the following par-

ticularly described property, to wit:

The southwest one-quarter of section twenty-two,

township three north, range nine west, Montana

Meridian, Silver Bow County, Montana ; also a half

interest in the estate of T. O. Miles, deceased, not

probating in this county. Unincumbered.

He acknowledged that he executed the said bond

freely and voluntarily, and for the uses and pur-

poses therein set forth.

L. FRED MILES.

Subscribed and sworn to before me this 21st day

of January, 1929.

[Seal] W. N. WAUGH,
Notary Public in and for the State of Montana,

Residing at Butte, Montana.

My commission expires Oct. 6, 1930.

State of Montana,

County of Silver Bow,—ss.

On this 21st day of January, 1929, personally

appeared before me, a notary public in and for the

State of Montana, Andrew Thompson, known to
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me to be one of the persons whose name is sub-

scribed to the above and foregoing instrument, and

the said Andrew Thompson being [15] duly

sworn, deposes and says that he is a resident and

householder, or freeholder of the county of Silver

Bow, State of Montana, and is worth the amount

named in the foregoing bond as the penalty thereof

over and above his just debts and liabilities and ex-

clusive of the property by law exempt from execu-

tion, and that his said property consists of the

following particularly described property to wit:

Beginning at the N. W. corner of the tract herein

described from which the north quarter corner of

section 24, Tp. 3 N., R. 9 west, bears north 63° 10'

west, 87.7 feet, then south 77° 17' east 150 feet,

then south 12° 43' west 150 feet, more or less to

the N. P. Ry. Company's right of way, thence

north 77° 17' west along said right of way 150

feet, thence north 12° 43' east 150 feet to the place

of beginning, containing 51/100 acres, more or less,

improvements and store building thereon.

He acknowledged that he executed the said bond

freely and voluntarily and for the uses and pur-

poses therein set forth.

ANDREW THOMPSON,

Subscribed and sworn to before me this 21st day

of January, 1929.

[Seal] W. N. WAUGH,
Notary Public in and for the State of Montana,

Residing at Butte, Montana.

My commission expires Oct. 6, 1930.
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The above-named bond approved this 29th day of

Jan., 1929.

BOURQUIN,
Judge.

Filed Jan. 29, 1929. [16]

THEREAFTER, on January 29th, 1929, citation

on appeal was duly issued and filed herein, being in

the words and figures as follows, to wit. [17]

CITATION ON APPEAL.

The United States of America to the United States

of America, GREETING:
You are hereby cited and admonished to be and

appear in the United States Circuit Court of Ap-

peals for the Ninth Circuit, at San Francisco, Cali-

fornia, thirty days from and after the day of this

citation bears date, pursuant to a notice of appeal

filed and served on the United States of America,

and filed in the office of the Clerk of the District

Court of the United States, in and for the District

of Montana at Butte, Montana, on the 28th day of

January, 1929, and then and there to show cause,

if any there be, why the judgment rendered against

Paul Fall, defendant in the case pending in said

court entitled United States of America, Plaintiff,

vs. Paul Fall, Defendant, as in said notice of appeal

is mentioned should not be reversed and corrected,

and why speedy justice should he done the parties

in that behalf.



United States of America. 17

Dated this 29 day of January, 1929.

BOURQUIN,
Judge of the United States District Court, for the

District of Montana.

Stay of execution for 30 days only, provided if

the record on appeal be filed in the C. C. A. by

said time, stay till appeal determined.

BOURQUIN, J. [18]

Due service of within citation, and receipt of

copy hereof, is hereby admitted this January 29,

1929.

WELLINGTON D. RANKIN,
United States Attorney for Montana.

Filed Jan. 29, 1929. [19]

THEREAFTER, on February 5th, 1929, defend-

ant's bill of exception was duly filed herein, being

in the words and figures as follows, to wit : [20]

[Title of Court and Cause.]

DEFENDANT'S BILL OF EXCEPTIONS.

BE IT REMEMBERED That in the above-

entitled action an information was filed herein on

the twenty-sixth day of November, 1928, charging

the defendant severally upon five counts, with the

sale of intoxicating liquor, the manufacture of in-

toxicating liquor, possession of property designed

for that purpose, possesssion of liquor, and the

maintenance of a nuisance; that a bench warrant

immediately issued herein, and that thereafter the
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defendant was placed under arrest; that thereupon

the defendant furnished and filed a bail bond,

which said bond was by the Court made returnable

December 28, 1928, at 9:30 o'clock A. M., at which

time the defendant was ordered to appear for

arraignment, plea, and trial; that thereafter, and

on the 27th day of December, 1928, the defendant

filed herein his motion to quash search-warrant and

to suppress certain evidence, which said motion is

in words and figures as follows, to wit: [21]

[Title of Court and Cause.]

MOTION TO QUASH SEARCH-WAEKANT,
SUPPRESS EVIDENCE, ETC.

Comes now the above-named defendant, Paul

Fall, by his attorney, W. N. Waugh, Esquire, be-

fore arraignment, plea or trial, and respectfully

moves this Honorable Court for an order vacating

and quashing the search-warrant herein issued by

L. M. VanEtten, United States Commissioner of

the District of Montana, bearing date October 25th,

1928, which directed a search of the premises

therein and not otherwise described as "a ranch

with small building used for residence located

about five miles in a westerly direction from the

town of Silver Bow, Montana," under color of

which, on October 25th, 1928, three Federal Prohi-

bition Officers or Agents, namely: Donald Dibble,

Ben Holter and John Doe (a more particular desig-

nation of said officers, their respective true names.
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and their respective official capacities, being to

this defendant unknown), entered into and upon

this defendant's private dwelling which was then

used and for many month immediately preceeding

said time had been used and occupied by himself

and wife as such, exclusively, and not for any busi-

ness purpose whatsoever, and the curtdege thereof,

situated and located on defendant's ranch described

as follows, to wit

:

The S. W. Quarter of the N. E. Quarter and

the S. E. Quarter of the N. E. Quarter, Section

Thirty (30) Township Three (3) North, Range

Nine (9) West, Silver Bow county, Montana,

and then and there without his consent and against

his wish and will unlawfully searched said dwelling

and then and there and therein unlawfully des-

troyed certain of defendant's personal property,

and then and there and therein seized and there-

from removed certain other of his personal prop-

erty, to wit: approximately two pints of whiskey

and the containers thereof, and continuing said

search to a certain dugout [22] adjoining said

dwelling, and upon the curtelege thereof, and on

said premises, and then and there and therein un-

lawfully destroyed certain personal property of

this defendant, and then and there and therein

wrongfully seized and took therefrom certain other

personal property of this defendant, to vdt: The
copper heads of two stills; all of which said per-

sonal property so milawfully seized and unlawfully

taken by said officers, as aforesaid, was the per-

sonal property of this defendant, a citizen of the
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United States of America; and said officers there-

upon and thereafter, as affiant is informed and

believes, delivered all of such seized property to

the United States District Attorney for the Dis-

trict of Montana, and he, said District Attorney,

intends to use the same against this defendant as

evidence in this cause and otherwise, contrary to

the provisions of the Constitution of the United

States of America, and the Fourth and Fifth

Amendments thereto, the Constitution of the State

of Montana and Amendments thereto, and the laws

of the United States of America and the State of

Montana, and the constitutional rights of this de-

fendant; also for an order directing all officers of

this court possessing any of such property, to forth-

with return the same and all thereof to this defend-

ant, and restraining and enjoining said U. S, Dis-

trict Attorney, and the Federal Prohibition Com-

missioner of this District, each and both of them,

each and all subordinates of either or both of them,

from using in any manner or at all any and all of

such property and any and all information gained

or secured and things discovered as a result of said

search and seizure ; and for an order suppressing all

of such evidence; all for the following reasons, to

wit:

That in the proceedings for the issuance of the

alleged and pretended search-warrant herein there

was no probable cause made to appear to the issu-

ing Commissioner, nor any comx)etent evidence pre-

sented to him upon which a finding of probable

cause could be predicated. [23]
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That the alleged and pretended search-warrant

herein was improvidently and unlawfully and im-

properly issued, solely and not otherwise, upon an

application, so called, of one Ben Holter, and a

pretended affidavit of one James J. Maloney, as

affirmatively appears by the files and records of

this court in this cause, and of the said issuing

Commissioner's office herein, reference to which is

hereby made and had, neither of which, separately

or together, contain any showing whatsoever suffi-

cient to warrant a finding of probable cause or the

issuance of said search-warrant, particularly in

this, to wit

:

ONE. (a) Holter 's so-called complaint and

application for search-warrant, sworn to before the

issuing Commissioner on the 25th of October, 1928,

is wholly defective and insufficient in that it fails to

particularly or otherwise describe the place to be

searched.

(b) That said complaint and application is

wholly unsupported by any competent affidavit

particularly or otherwise describing the place to

be searched.

(c) That said so-called complaint and appli-

cation sets forth no facts other than mere con-

clusions of the subscriber that tend to establish, or

do establish, the alleged conditions which induced,

if they do, the said complaint to conclude and be-

lieve that any violation of law had been committed.

TWO. (a) That the pretended supporting

affidavit of James J. Maloney, adverted to in Hol-

ter 's said so-called complaint and application, is
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not competent evidence for any purpose connected

with this application, or otherwise, for the reason

that it was neither subscribed or sworn to in the

presence of or before the issuing Commissioner,

and is mere hearsay.

(b) That said supporting affidavit is further

insufficient and deficient in that it fails to par-

ticularly or [24] or otherwise describe the place

to be searched.

(c) That said supporting affidavit, so called, is

further particularly defective and insufficient for

the reason that the averment thereof to the effect

that affiant had purchased intoxicating liquor of

this defendant on September 22d, 1928, thirty-two

days prior to the issuance of said search-warrant,

is too remote to establish, or tend to establish,

probable cause, or for any purpose whatsoever

herein.

(d) That said supporting affidavit, so called, is

further particularly defective and insufficient for

any purpose whatsoever for the reason that the

averment thereof that affiant purchased of this

defendant, on or about September 22d, 1928, at

said place, a pint of moonshine whiskey, for which

affiant paid defendant Five Dollars, is untrue.

THREE. That the alleged and pretended

search-warrant is not in due form of law, for the

following reasons, to wit:

That it does not conform to the provisions and

requirements of Title XI, Section 6, 40 Stat. 229,

Laws of the United States of America, Act of Con-
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gress June 15tb, 1917, nor of any other statute

regulating the issuance and contents of search-

warrants, in this,

—

(a) No particular or other grounds or prob-

able or other cause for its issue are stated therein;

(b) No name of any person whose affidavit was

taken in support thereof by the issuing Commis-

sioner is therein stated;

(c) The place to be searched is insufficiently,

inadequately and not at all described therein.

This motion will be based upon the files and rec-

ords of this court and cause, the record of said is-

suing commissioner, and supported by oral testi-

mony,

W. N. WAUGH,
Attorney for Said Defendant. [25]

United States of America,

,The State of Montana,

County of Silver Bow,—ss.

Paul Fall, being first duly sworn, on his oath

deposes and says: I am the defendant named and

mentioned in the above and foregoing and within

motion to quash search-warrant, suppress evidence,

etc. ; I have read the said pleading, know all of

its contents, and the whole thereof is true.

PAUL FALL,

Subscribed and sworn to before me, this 27th day

of December, A. D. 1928.

[Notarial Seal] W. N. WAUGH,
Notary Public for the State of Montana, Residing

at Butte, Silver Bow Comity, Montana.

My commission expires October 6th, A. D. 1930.
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Service of the within and foregoing motion to

quash search-warrant, suppress evidence, etc., ad-

mitted and copy thereof received, this 27th day of

December, A. D., 1928.

HOWARD A. JOHNSON,
Asst. U. S. Attorney.

Filed December 28, 1928. [26]

And on the said 27th day of December, 1928,

the defendant filed herein a notice that the said

potion would be for hearing in the courtroom of

,the said court at 9:30 o'clock A. M., on the 28th

day of December, 1928, which said notice was duly

served upon plaintiff.

That on the 28th day of December, 1928, at 9 :30

o'clock A. M. the said motion was called to the

.attention of the Court.

Upon the calling of this case for trial, counsel

for defendant informed the Court that he had

theretofore served and filed a written motion to

quash the search-warrant and to suppress certain

evidence. The Court then stated that the motion

would be taken up and heard at the same time, and

in the course of the trial that if the evidence was

found to be incompetent, defendant would be given

the benefit thereof, and such evidence would be

suppressed. Thereupon, counsel for defendant

Asked that it be understood that all such evidence

^introduced would go in subject to said motion and

.objection, and it was so agreed and understood.

Said case came on for trial on the 28th day of

December, 1928, before the Honorable George M.

Bourquin, Judge of the said court, a jury being
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expressly waived by the defendant. Wellington D.

Bankin, United States District Attorney for the

District of Montana, appeared for the plaintiff, and

William N. Waiigh appeared as counsel for the de-

fendant. The defendant was present in person.

Whereupon, subject to the said motion to quash

search-warrant and to suppress certain evidence,

the plaintiff produced certain witnesses, the de-

fendant produced certain witnesses, and the plain-

tiff produced certain witnesses in rebuttal, which

said witnesses were duly sworn and testified and

gave certain testimony. [27]

. That during said trial and on the 28th day of

December, 1928, the following testimoney was

taken and proceedings had to wit:

TESTIMONY OF F. S. CHASE, FOR PLAIN-
TIFF.

F. S. CHASE, called as witness on behalf of the

plaintiff, having been first duly sworn, testified as

follows

:

Direct Examination by WELLINGTON D.

RANKIN.

My name is F. S. Chase. I am a federal prohi-

bition agent for this district. On September 22d,

,1928, I went out to a ranch southwest of Butte

with Agent Maloney, and we bargained with the

defendant, Paul Fall, for forty gallons of moon-

shine whiskey at $5.50 a gallon, gave him a deposit

of $5.00 down on the same, and took a sample of a

pint thereof. Agent Maloney was with me in the

whole transaction.
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(Testimony of F. S. Chase.)

Cross-exammation by W. N. WAUGH.

I was with Agent Maloney when he made an affi-

davit for a search-warrant based upon the trans-

action that I have related in my direct examination.

I have examined the affidavit for search-warrant

which 3^ou show me, the same being on file and of

record in this case No. 2021, entitled United States

of America, Plaintiff, vs. Paul Fall, Defendant.

I did not make the affidavit, but I was with Agent

James J. Maloney when he made the same before

United States Commissioner Brass, at Helena,

Montana, on the date mentioned therein. It states

the facts, and I know nothing further of the search-

warrant proceedings.

TESTIMONY OF JAMES J. MALONEY, FOR
PLAINTIFF.

JAMES J. MALONEY, called as witness on be-

half of the plaintiff, having been first duly sworn,

testified as follows:

Direct Examination by WELLINGTON D.

RANKIN.

My name is James J. Maloney, and I am a Fed-

eral Prohibition Agent for this District. On the

22d day of September, 1928, Agent Chase and my-

self went out to a ranch southwest of Butte in

the hills beyond Silver Bow Junction. We asked

the defendant Fall [28] if he could sell us some

whiskey, and he said he could let us have thirty-five
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(Testimony of James J. Maloney.)

or forty gallons. We bargained for forty gallons at

$5.50 a gallon. Fall said that it was customary for

persons to show good faith by making a deposit of

$5.00 or $10.00, so we gave him a deposit of $5.00

on the whiskey, and he gave us a pint bottle as a

sample. Just previous thereto he had given us

each a drink of the whiskey in his house. This

transaction took place in front of his house and in

the house on the ranch. He told us that he did

jiot have the whiskey there and that he would have

to get it from the cashe and for us to come back

the next day. We told him we would. I never

went back, but I wrote him from Dillon.

Cross-examination by W. N. WAUGH.

The transaction I have related took place just in

front of and in the house of defendant. Fall. His

wife was in the house and she heard some of the

conversation between us. I made the affidavit for a

search-warrant which you show me and which is

on file and of record in this case No. 2021. It was

made by me before United States Commissioner

Brass at Helena, Montana. It states that I visited

the place and purchased of Paul Fall a pint of

moonshine whiskey, for which the sum of $5.00

was paid. It states the truth. When we were at

the Fall place we bargained for forty gallons of

moonshine whiskey and we had two drinks. Chase

and myself one each, in the residence, at the time,

given to us by Fall. The $5.00 was a deposit on

the forty gallons. I did not go back afterwards.
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(Testimony of Ben Holter.)

I think the affidavit was mailed either to Commis-

sioner Van Etten or to Agent Ben Holter. I did

not appear before him personally.

TESTIMONY OF BEN HOLTER, FOR PLAIN-
TIFF.

BEN HOLTER, called as witness on behalf of

the plaintiff, having been first duly sworn, testified

asfoUows: [29]

Direct Examination by WELLINGTON D.

RANKIN.

My name is Ben Holter, and I am a Federal

Prohibition Officer and I know this defendant. I

was out at his place the other side of Silver Bo\y

junction and assisted in a search thereof on the

25th day of October, 1928, with Prohibition Agents

H. Donald Dribble and F. S. Chase. We first

searched the house, a one-room frame, and we found

some whiskey in there and took samples of it.

There was only a small quantity in a keg. We then

searched the dugout, some little distance from the

house and found there two stills set up complete.

One a forty-five gallon, and one a sixty gallon;

about six hundred gallons of mash, two three hun-

dred gallon vats, some kegs, burners, and pres-

sure tanks complete, and about thirteen gallons of

moonshine whiskey.

Cross-examination by W. N. WAUGH.
We had a search-warrant and this search was'
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(Testimony of Ben Holter.)

made by virtue thereof. The warrant which you

show me, as one of the files in this case, is the war-

rant. I made the application that you show me
for this warrant, the same being designated com-

plaint and application for search-warrant and a

file in this case. The affidavit for search-warrant

which you show me, which is also filed in this case,

was the supporting affidavit of James J. Maloney

made on the 27th day of September, 1928, with my
application for a search-warrant. This proceed-

ing was had before the United States Commissioner

Van Etten here in Butte on the 25th day of Oc-

tober, 1928. I do not know now whether Maloney 's

affidavit was mailed direct to Van Etten or whether

I brought it there when I filed my application. Ma-
loney was not personally before the commissioner.

(By the COURT.)
Qi. About how far from the house did you find

this whiskey?

A. About three hundred yards. [30]

Plaintiff rests.

TESTIMONY OF L. M. VAN ETTEN, FOR DE-
FENDANT.

L. M. VAN ETTEN, called as witness on behalf

of the defendant, having been first duly sworn tes-

tified as follows:

My name is L. M. Van Etten. I am a United
States Commissioner for this District, and I issued

the search-warrant which you show me, dated the

25th day of October, 1928, directing a search of
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(Testimony of L. M. Van Etten.)

premises, described as ''A ranch with a small build-

ing used for residence, located about five miles in

a Westerly direction from the town of Silver Bow,

Silver Bow County, Montana," and I caused the

said warrant and the record proceedings therefor to

be filed with the Clerk of this court in this cause

upon return of said warrant to me. The affidavit

for search-warrant of James J. Maloney, sworn

to before Commissioner Brass, at Helena, Montana,

on the 27th day of September, 1928, and the com-

plaint and application for search-warrant sworn

to and presented to me on the 25th day of October,'

1928, by Agent Ben Holter, constituted all of the

evidence which was presented to me upon said ap-

plication for a search-warrant and was all the evi-

dence that I had upon which to base my finding

of probable cause.

Said James J. Maloney did not appear before

me personally and I neither swore him nor took

his affidavit or deposition myself.

TESTIMONY OF PAUL FALL, ON HIS OWN
BEHALF.

PAUL FALL, being called as a witness on his

own behalf and being first duly sworn, testified as

follows

:

My name is Paul Fall. I am a rancher, and I
live on a ranch near Silver Bow junction, in Silver

Bow County, Montana, and I have lived there for
the last past fifteen years. My wife and family
live with me in my residence, located on said ranch
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(Testimony of Paul Fall.)

and we have a small dwelling-house and other build-

ings and enclosures all located on the southwest

quarter of the northeast quarter and the southeast

[31] quarter of the northeast quarter of section

30 in township 3 north, of range 9 west, in Silver

Bow County, Montana. My said residence and

dwelling-house, enclosures, and the outbuildings and

cuvtelege thereof, are situated on a small portion

of these two forties. My residence and the cur-

telege thereof and a dugout thereon was searched

by Federal Prohibition Officers on the 25th day of

October, 1928 upon a search-warrant. The search-

warrant that you show me, being a part of the

files of this case. No. 2021, is the search-warrant,

and I was served with a copy of it just before the

search was made. There were three federal officers

who made the search. Officer Ben Holter, and two

whose names I do not know, but I think one was
Agent Dribble, first searched my dwelling-house.

They ransacked everything in the house and seized,

and took away with them a couple pints of whiskey

;

they then searched the dugout on the premises,

seized and took with them the copper heads of two
stills. The search was without my consent and
against my will. The premises referred to are all

mine, and were occupied by myself and family as

our residence at the time of the search, and the

property that they took with them and s^ezed was
my property and then in my possession. I am in-

formed that they delivered this property to the
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(Testimony of Paul Fall.)

United States District Attorney for use against

me in this case.

Before the search was made, and on the 26th

day of September, 1928, I was at work about a half

mile from the ranch and a car drove up and stopped

some distance away. A man came over to me from

the car, Agent Maloney here, and asked me if I

would sell him some whiskey. I asked him who

told him that I had any whiskey for sale. I told

him I had no whiskey for sale, and he then said

that his partner in the car was very sick and wanted

to know if I wouldn't get some whiskey for him. I

told him I had no whiskey for sale, but under those

circumstances, that if he would come down to my
house, I would give them a drink. It was about

quitting time, so [32] I unhooked my team and

drove them down to the house. This man pre-

ceeded me to the house in the car with the othei?

man. When I got to the house the three of us en-

tered. It is a small one-room house, formerly a

garage. I went to the corner of the room and gave

the two men one drink each out of a small bottle,

about a pint of whiskey. When they had drunk

the whiskey, one of them said, ''That is pretty

good whiskey; can we buy some of it?" I asked

them how much they wanted to buy, and they said

they would take a lot—thirty-five or forty gallons,

if they could get it, and they asked how much it

would cost. I told them, I did not know, but I

thought I could get it for them, and that if I could

get it for them, it would probably cost $5.50 a
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gallon. That I was not sure about it, but I would

find out the next day, and let them know when they

came back; they said all right they would come

back the next day and find out; I should let them

Ivnow then. Just before they left the house one of

them wanted to know if they could not get a small

bottle then. I told them that the bottle that

I gave them to drink out of was all the whiskey

I had. It was. They said something about this

man being very sick, and I said, "Well, that is

all I have, but if that is of any use to you, you can

have it." There was absolutely nothing said about

money for this pint of whiskey. I did not sell it

to them, but gave it to them as a guest in my house

on his statement that I have related. I never sold

them or anyone else any whiskey on or about the

times mentioned. One of them put this pint bottle

in his pocket and the three of us went out of the

house. My wife was there within five or six feet

from us during all the time w^e were in the house, and

she could hear and did hear the conversation and all

of it. We were not there over five or six minutes.

I went with them as far as their car, a few

yards [33] from the house, and when I returned

my wife handed me a $5.00 bill and told me that

one of these men must have let it there at the time.

She stated that she found it on the washstand

close to the rim of the wash-bowl, where I had

given them the drink of whiskey. I never saw

this $5.00 bill before. I did not see it placed there

or left there, and I did not know it was left there.
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Cross-examination by WELLINGTON D. RAN-
KIN.

I did not sell Agent Maloney or Chase or either

of them any whiskey on the 22d day of September,

1928, or at any other time. I gave them a drink

each in my house, while they were there at my in-

vitation, but I never sold them anything. One of

the men appeared to be sick, and he complained

of being sick. I told these men I would find out if

I could get them thirty-five or forty gallons of

whiskey, and that they were to come back the next

day and I would let them know. No, I did not

make this whiskey.

TESTIMONY OF MRS. PAUL FALL, FOR DE-
FENDANT.

Mrs. PAUL FALL, being first duly sworn, tes-

tified as witness on behalf of the defendant as fol-

lows, to wit:

Direct Examination by W. N. WAUGH.

My name is Mrs. Paul Fall, and I am the wife of

the defendant, Paul Fall, and I live on his ranch

and in the dwelling-house he described in his testi-

mon}^ I have lived there with him about fifteen

years. We homesteaded the place. I was in our

dwelling-house there on the 22d day of September,

1928, when my husband brought in a couple of

strange men. He took them to the corner of the

room to a small table or washstand and poured
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each of them out a drink of whiskey from a small

bottle he had there. There was some ordinary con-

versation and after they drank the whiskey one of

them remarked that it was very good, and wondered

if they could get some of it. My husband asked them

how much they wanted to get, and they told him

[34] that they wanted forty gallons, and they asked

how much it would cost them. My husband told

them that he thought it would cost them $5.50 a

gallon and he would inquire if he could get any

for them, and let them know later on, if they would

come back the next day. That was about all that

was said at that time, and they started to leave the

house. Just before leaving, one of them asked my
husband if they could not get a pint then, and my
husband told them that all he had was what was

left in the bottle that they had drunk from. One

of the two said that one of them was very sick.

I am not sure which one it was, and that they

wanted this for him on that account of his being

sick. One of them did actually look sick. My hus-

band further said they could have what was left

in the bottle in that case and one of them took it

and all three left the house. I would say that they

were not there more than five or ten minutes. My
husband went out to the car with them and returned

almost immediately. When they left, I had occa-

sion to go into the corner where they drank, and

I discovered that someone had left a $5.00 bill on

the washstand and partly concealed by the wash

basin. I did not see it left there, so I do not
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know who did leave it there. I picked it up, and

when my husband came back I handed it to him.

He was just as surprised as I was. My husband

did not chai'ge them for the drinks that he gave

them, nor for the bottle that they got from him,

and I heard no mention of money whatever in the

whole conversation, except the price of $5.50 a gal-

lon which my husband said he thought the whiskey

would cost them which they desired to buy, if he

could get it at all for them. There was no whiskey

sold to these men or to anyone else that I know of.

Cross-examination by WELLINGTON D. RAN^
KIN.

Q. Mrs. Fall, you know your husband had stills

there, did you not?

Mr. WAUGH.—Objected to as improper ex-

amination.

By the COURT.—Sustained.

Mr. RANKIN.—No further cross-examination.

[35]

Defendant rests.

TESTIMONY OF JAMES J. MALONEY, FOR
PLAINTIFF (RECALLED IN REBUT-
TAL).

JAMES J. MALONEY, a witness for plaintiff,

was recalled in rebuttal and testified as follows,

to wit

:
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Direct Examination by WELLINGTON D. RAN-
KIN.

I have heard the references made by the de-

fendant and his witness with regard to someone

being sick. There was nothing said to Mr. Fall

or to anyone while we were at his ranch about

anyone being sick. No one was sick. He did not

give us the whiskey; we bargained for forty gal-

lons and we paid him $5.00 as a deposit thereon,

as he stated at the time that we should show some

good faith by a deposit of $5.00 or $10.00; so we

gave him $5.00.

Cross-examination by W. N. WAUGH.

Neither Agent Chase or myself was sick at the

time. Chase had no boil on his neck and there was

absolutely nothing said about either of us being

sick.

TESTIMONY OF F. S. CHASE, FOR PLAIN-
TIFF (RECALLED IN REBUTTAL).

F. S. CHASE was recalled as a witness upon re-

buttal on part of the plaintiff, and testified as fol-

lows, to wit:

Direct Examination by WELLINGTON D. RAN-
KIN.

There was absolutely nothing said at the time

about anyone being sick.

Cross-examination by W. N. WAUGH.

I did not have a boil on my neck at that time, and
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I was not sick, and Agent Maloney, who was with

me, was not sick, and there was no such representa-

tion made.

The complaint and application for search-war-

rant, and affidavit for search-warrant, and search-

warrant referred to in the testimony of F. S. Chase

and Ben Holter, hereinabove, were filed herein

on the 14th day of November, 1928, and are in

words and figures as follows, to wit: [36]

Before L. M. VAN ETTEN, United States Commis-

sioner for the District of Montana.

United States of America,

District of Montana,—ss.

COMPLAINT AND APPLICATION FOR
SEARCH-WARRANT.

Ben Holter, being first duly sworn on oath, de-

poses and says that he is a Federal Prohibition

Agent, that he makes this complaint and affidavit

for the purpose of procuring a search-warrant, au-

thorizing the search of the premises herein de-

scribed, that he has just and probable cause to

believe and does believe, that the intoxicating liquor

is now unlawfully manufactured, kept for sale,

sold, used, given away and disposed of, in violation

of Title II of the Nation Prohibition Act, at and

within those certain premises, buildings, cellars,

sub-cellars, basements, rooms, outbuildings, closets,

safes, desks, drawers, containers, trunks and other

receptacles, in connection therewith, in that certain
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room, place or building more particularly described

as:

A ranch with small building used for residence,

located about 5 miles in a westerly direction from

the town of Silver Bow, Montana.

That the following are the reasons for this ap-

plicant's belief: that he has been heretofore in-

formed, that intoxicating liquor is unlawfully manu-

factured, kept for sale, sold, used, given away or dis-

posed of, by the defendant, Paul Fall, and other

persons, in violation of the laws of the United

States of America, in and upon said premises, and

that particularly were the laws so violated on the

22d day of September, A. D. 1928, as well as at

this time.

That the applicant has procured an affidavit from

one James J. Maloney, setting forth that on the

above date, he, the said James J. Maloney, was

within said premises and purchased one pint of

moonshine whiskey from Paul Fall for which he

paid the sum of $5.00.

That said affidavit is herewith submitted to the

United States Commissioner, and made a part of

this application, as a basis for the issuance of a

search-warrant.

That the persons occupying the said premises

were and are using the same in violation of Title

II of the National Prohibition Act, as aforesaid,

and the said property was then and now is, upon

the said premises to be searched and that all of said

property is located within the District of Montana.
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Wherefore, this applicant prays that a search-

warrant be issued according to law, and the said

warrant be directed to the Commissioner of Pro-

hibition and to any administrator, assistant admin-

istrator, deputy administrator or federal prohibi-

tion agent or officer, and to any other civil officer

of the United States duly authorized to enforce or

assist in enforcing any laws of the United States,,

or any or either of them, commanding that they

or either of them, make diligent search of the prem-

ises herein described, in accordance with law.

BEN HOLTER.
(Applicant.)

Subscribed and sworn to before me this 25th day

of Oct., A. D. 1928.

L. M. VAN ETTEN,
United States Commissioner for the State of

• [37]

United States of America,

District of Montana,—ss.

AFFIDAVIT FOR SEARCH-WARRANT.

James J. Maloney, being first duly sworn, deposes

and says that he is acquainted with one Paul Fall,

whose other and true name is to this affiant un-

known, but who is the person who is hereinafter

referred to as PauH Fall and who was on the 22d

day of September, 1928 in charge of that certain

room, place or building more particularly described

as a ranch with a small building used for a resi-

dence, located about 5 miles in a westerly direction,

from the town of Silver Bow, State of Montana.
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That on the above-mentioned date this affiant

visited the said place and purchased of the said

PaulZ Fall a pint bottle of moonshine whiskey ; and

for v^hich the said Paul Fall was paid the sum of

$5.00.

That the said Paul Fall and other persons, to this

affiant unknown, were keeping stored in and about

said premises a quantity of intoxicating liquor

which said intoxicating liquor was kept possessed

and sold in and about said place by them in violation

of the laws of the United States of America and

particularly Title II of the National Prohibition

Act.

That this affiant knows the reputation of the said

Paul Fall and of the place above described, and

knows that he bears the reputation of being a person

who keeps for sale and sells intoxicating liquors

unlawfully and that said place bears reputation of

being a place where intoxicating liquors are un-

lawfully sold.

That this affiant knows of his own knowledge that

the said property so unlawfully possessed, kept,

sold and used, was then on said premises and is

positive that the same is still kept, possessed, sold

and used thereon.

(Signed) JAMES J. MALONEY.

Subscribed and sworn to before me this 27th

day of September, A. D. 1928.

Here make full statement of facts.

[Seal] J. H. BRASS,
Dist. of Montana U. S. Commissioner. [38]
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Before L. M. VAN ETTEN, United States Com-

missioner for the District of Montana.

United States of America,

District of Montana,—ss.

SEARCH-WARRANT.

The President of the United States of America, to

the Commissioner of Prohibition and to

Any Administrator, Assistant Administrator,

Deputy Administrator or Federal Prohibi-

tion Agent or Officer, and to Any Other

Civil Officer of the United States Duly

Authorized to Enforce or Assist m En-

forcing Any Laws of the United States, or

Any or Either of Them, GREETINGS

:

WHEREAS, I, L. M. Van Etten, a United States

Commissioner for the District of Montana, have

examined on oath Ben Holter, a duly appointed and

qualified federal prohibition agent, applicant

herein, and have examined the affidavit of James J.

Maloney, produced by said applicant and filed by

him with me in this case, and it appearing there-

from that cei*tain intoxicating liquors fit for use as

a beverage, was and is being kept for sale, sold, ex-

changed, used and disposed of, and that certain

distilling, brewing, or wine making utensils and ap-

paratus, mash and other materials designed and in-

tended for use in the manufacture of intoxicating

liquor, have been and are now being kept, possessed,

used and employed in that certain place, room or

building more particularly described as:
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A ranch with small building used for residence,

located about 5 miles in a westerly direction from

the towT.1 of Silver Bow, Montana.

WHEREAS, the particular facts upon which

this warrant is issued and probable cause is found

by me to exist are as follows, to wit:

That the application of Ben Holter, Federal

Prohibition Agent, and the affidavit of James J.

Maloney, produced by him and filed herein, set forth

that the said James J. Maloney, on or about the

22d day of Sept., 1928.

Was within said premises and purchased one

pint of moonshine whiskey from Paul Fall for which

he paid the sum of $5.00.

And that a quantity of intoxicating liquor was

and is being kept, possessed, stored, sold and used

in and upon said premises in violation of Title II

of the National Prohibition Act.

That the said Paul Fall bears the reputation of

being a person who keeps for sale and sells and

manufactures, intoxicating liquor, and the premises

hereinabove described, bear the reputation of be-

ing a place where intoxicating liquors are kept for

sale and sold and manufactured in violation of the

laws of the United States of America.

And whereas, I, the undersigned, do find that

there is probable cause to believe that the state-

ments set forth in the said application and affidavits

for the warrant are true and sufficient, and that in-

toxicating liquors are manufactured, kept for sale

and sold in said premises or on the person of said

keeper or other persons in said premises.
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Now, therefore, you are hereby commanded in the

name of the President of the United States, to enter

said premises in the daytime, with necessary and

X^roper assistance and there diligently search for

said intoxicating liquors, vessels, bottles and con-

tainers of said liquors, whether in the said premises

or [39] on the person of the said keeper or other

persons present, and all utensils, apparatus and

materials for the manufacture of intoxicating li-

quors, or for the storing and possessing of the

same, and all evidence of crime, of manufacturing,

purchasing, possessing, selling or disposing of in-

toxicating liquors, as may be therein found in the

form of books, recipes for manufacturing or com-

pounding intoxicating liquors, receipts, bills of lad-

ing, notes, checks, liquor labels, letters and other

such evidences, w^hether found in the premises or

on said persons and to report any act concerning

same, as required by law of you, and to seize, secure

and bring the said property with a return of your

actions thereunder to the undersigned.

You are further comanded that in the event you

seize or take said liquors or other property or evi-

dence mider this warrant, to give a copy of this

warrant together with a receipt for each and every-

thing so seized, itemized in detail as nearly as may
be, to the person from whom it is taken by you

or in whose possession it is found or in case no

person is present to leave a copy of this warrant

with a receipt as aforesaid, in the place from

which the said property is taken, and you are com-

manded to execute and return to the undersigned
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this warrant with your return thereof and in-

ventory of all property taken, duly made and veri-

fied by you within ten days from date hereof.

Given under my hand and seal at my office this

25 day of October, A. D. 1928.

L. M. VAN ETTEN,
United States Commissioner for the District of

Montana.

RETURN.

United States of America,

District of Montana,—ss.

1 hereby certify that I received the within war-

rant on the 25th day of October, A. D. 1928, and

that by virtue of said warrant and authority con-

tained herein I did this 25th day of October, 1928,

search the premises described therein and foimd

and seized the following described liquors, proper-

ties and utensils, possessed and unlawfully used for

the manufacture, sale and possession of intoxicat-

ing liquor, to wit:

5 gal. in residence, whiskey.

8 gal. at still 300 yards north of house, whiskey.

2 stills, 1 45-gal. and 1 60-gal.

600 gal. mash.

5 kegs.

1 burner, pressure tank and utensils complete.

(a) I hereby certify that I then and there served

said warrant by given notice of the contents thereof

and gave a copy of the within warrant together with

a complete inventory of the property seized to Paul



46 Paul Fall vs.

Fall who was present and in possession of the prop-

erty seized.

(b) I hereby certify that in the absence of any-

one claiming ownership or possession of the articles

seized, I left at the place of seizure, a copy of the

within warrant, together with an itemized receipt

for the property taken.

I, H. Donald Dibble, the officer by whom this

warrant was executed, do swear that the above

statement and inventory contains a detailed and true

account of all property seized and acts done by me

under authority of said warrant.

H. DONALD DIBBLE,

Subscribed and sworn to before me this 7th day

of November A. D. 1928. [40]

L. M. VAN ETTEN,
U. S. Commissioner.

P. S. You will use paragraphs marked (a) or (b)

in keeping with the facts and cancel the other para-

graph.

Filed November 7, 1928.

L. M. VAN ETTEN,
U. S. Commissioner.

Filed Nov. 14, 1928. [41]

At the conclusion of the said testimony, the cause

was argued and submitted to the Court for its deci-

sion and the said Court thereafter made an order

denying said motion to quash, etc., held the evidence

competent, but vdthout that secured in the house,

that from the dugout sufficed to prove defendant

guilty as charged, and duly sentenced him accord-
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ingly; to which order the plaintiff duly accepted

and made and entered herein judgment in writing

whereby the defendant was found guilty upon all

of the said five counts of the said information.

The above and foregoing constitutes all of the

evidence and no other proceedings were had or taken

herein nor any other evidence heard than is above

set out.

That on the fourth day of January, 1929, on mo-

tion of the defendant herein IT WAS ORDERED
that the time allowed to the defendant in which to

prepare, serve, and file a bill of exceptions herein be

extended for a period of ten days in addition to that

allowed by law and under the rules of this Court

therefor, and within the time so allowed by the rules

of the above-entitled court and within the time al-

lowed by said order, the defendant presents the

foregoing as his bill of exceptions to the ruling as

made on the motion of the defendant to quash

search-warrant and to suppress certain evidence

herein, and to the rulings made and proceedings

had at the trial of the above-entitled action.

Dated this 6th day of January, 1929.

W. N. WAUOH.
JOHN A. SHELTON,

Attorneys for the Defendant.

Services of the foregoing bill of exceptions and

receipt of cop}^ admitted this 14th day of Janu-

ary, 1929.

WELLINGTON D. RANKIN,
United States District Attorney. [42]
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STIPULATION RE BILL OF EXCEPTIONS.

IT IS HEREBY STIPULATED AND
AGREED that the above and foregoing bill of ex-

ceptions is true and correct and that the same may

be forthwith signed, allowed as correct, and or-

dered filed, and right to propose amendments to the

said bill of exceptions is waived by the plainti:^

herein.

Dated this 6th day of January, 1929.

Attorney for Plaintiff.

W. N. WAUGH,
JOHN A. SHELTON,
Attorneys for Defendant.

CERTIFICATE OF JUDGE TO BILL OF EX-
CEPTIONS.

United States of America,

State of Montana,—ss.

I, George M. Bourquin, Judge of the above-en-

titled court, do hereby certify that the above and

foregoing bill of exceptions is true and correct and

the same is allowed, settled as correct and ordered

filed.

Dated this 5th day of February, 1929.

BOURQUIN,
Judge.

Filed Feb. 5, 1929. [43]
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THEREAFTER, on February 5th, 1929, praecipe

for transcript on appeal was duly filed herein, be-

ing in the words and figures as follows, to wit : [44]

[Title of Court and Cause.]

PRAECIPE FOR TRANSCRIPT ON APPEAL.

To the Clerk of the United States District Court for

the District of Montana:

Please prepare a transcript on appeal to the United

States Circuit of Appeals from a judgment of con-

viction made and entered in the said United States

District Court on the 28th day of December, 1928,

in the above-entitled case, which shall include the

following

:

(1) Information filed herein November 26th, 1928.

(2) Defendant's bill of exceptions filed herein

February 6th, 1929.

(3) Judgment of conviction made and filed herein

December 28th, 1928.

(4) Assignment of errors filed herein January

28th, 1929.

(5) Notice of appeal filed herein January 28th,

1929.

(6) Bond on appeal filed herein January 30th,

1929.

(7) Citation filed herein January 30th, 1929.

W. N. WAUOH,
Attorney for Defendant.

Filed Feb. 5, 1929. [45]
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CERTIFICATE OF CLERK U. S. DISTRICT
COURT TO TRANSCRIPT OF RECORD.

United States of America,

District of Montana,—ss.

I, C. R. Carlow. Clerk of the United States Dis-

trict Court for the District of Montana, do hereby

certify and return to the Honorable, the United

States Circuit Court of Appeals for the Ninth Cir-

cuit, that the foregoing volume, consisting of 46

pages, numbered consecutively from 1 to 46, in-

clusive, is a true and correct transcript of the record

and proceedings had in the within entitled cause

and of the whole thereof required, by praecipe filed,

to be incorporated in said transcript, as appears

from the original records and files of said Court

and cause in my custody as such Clerk; and I do

further certify and return that I have annexed to

said transcript and included within said pages the

original citation issued in said cause.

I further certify that the costs of said transcript

amount to the sum of Five and 90/100 Dollars,

($5.90), and have been paid by the appellants.

WITNESS my hand and the seal of said court

at Butte, Montana, this 21st day of February, A. D.

1929.

[Seal] C. R. GARLOW,
Clerk as Aforesaid.

By L. R. Polglase,

Deputy Clerk. [46]
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[Endorsed] : No. 5742. United States Circuit

Court of Appeals for the Ninth Circuit. Paul Fall,

Appellant, vs. IJnited States of America, Appellee.

Transcript of Record. Upon Appeal from the

United States District Court for the District of

Montana.

Filed February 27, 1929.

PAUL P. O'BRIEN,
Clerk of the United States Circuit Court of Appeals

for the Ninth Circuit.
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STATEMENT OF THE CASE.

On November 26th, 1928, an information was filed in

the United States District Court for the District of Mon-

tana, which was in five counts, and separately charged

the Defendant, Paul Fall,

1st. With having on the 22nd day of September,

1928, in Silver Bow County, Montana, sold wrong-

fully and unlawfully, intoxicating liquor, to-wit,

whiskey;

2nd. With having, on the 25th day of October,

1928, wrongfully and unlawfully manufactured in-

toxicating liquor, to-wit: whiskey;
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3rd. On the same day, with having wrongfully

and unlawfully had and possessed property design-

ed for the manufacture of intoxicating liquor;

4th. On the same day, with having wrongfully

and unlawfully in his possession, intoxicating liquor,

to-wit, whiskey;

5th. On the same day with having wrongfully

and unlawfully maintained a common nuisance.

(T. 1-5.)

The Defendant entered a plea of not guilty.

The said case was set for trial, and thereupon the de-

fendant filed with the said court, a motion to quash search

warrant, and suppress evidence. The said motion asked

the Court to quash Search Warrant which had previously

been issued by United States Commissioner for the Dis-

trict of Montana, L. M. Van Etten, and by virtue of

which the search had been made of the dwelling house of

the defendant and the search made of the dugout near

thereto and under which a certain quantity of whiskey

had been seized in the dwelling house, and a certain

amount of whiskey and two stills and other equipment

had been seized in said dugout.

Said motion also asked the court to quash the so-

called complaint and application for said search warrant,

and pretended supporting affidavit of James J. Maloney,

and the evidence procured by means of said so-called

search warrant.

The said motion was made upon the grounds:

1st. That the said so-called complaint and ap-

plication for search warrant were defective and un-
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lawful in that they failed to particularly describe the

place to be searched;

2nd. They did not contain a statement of evi-

dentiary facts but merely alleged conclusions;

3rd. That so-called supporting affidavit of James

J. Maloney was not subscribed to and sworn to in

the presence of said Commissioner;

4th. That said supporting affidavit was insuffi-

cient in that it failed to particularly describe the

place to be searched;

5th. That the time alleged in said affidavit of

the alleged sale of whiskey was too remote;

6th. That said alleged supporting affidavit, appli-

cation and complaint did not comply with the Con-

stitution or Laws of the United States. (T. 18-23.)

The said motion was noticed for hearing for the 28th

day of December, 1928, and on the said day the said mo-

tion was called to the attention of the Court. The said

case came on for trial and said motion was again called to

the attention of Court, who said that the said motion

would be taken up and heard in the course of the trial,

and if the evidence was found to be incompetent it would

be excluded in consideration of the case and the Defend-

ant would be given the benefit of said motion. It was

thereupon understood and agreed that all evidence offered

by the Government would go in, subject to said motion

(T. 24). Thereupon the trial of said case proceeded, trial

being had to the Court without a jury.

The affidavit of James J. Maloney just referred to was

sworn to before J. H. Brass, United States Commissioner

for the District of Montana on the 27th day of Septem-



ber, 1928, and was to the effect that on the 22nd day of

September, 1928, he had purchased from the defendant a

pint of whiskey and paid for it the sum of $5.00 (T. 41,

Hnes 1-5). He and F. S. Chase testified for the Govern-

ment that on the said day they had entered into a con-

tract for the purchase from the Defendant of 40 gallons

of moonshine whiskey, delivery to be made in the future,

and deposited the sum of $5.00 on account of the pur-

chase price. (T. 25-27.)

Except for the testimony of Chase and Maloney the evi-

dence on the part of the government consisted entirely

of the testimony of Ben Holter, who testified that he

had made a search by virtue of said warrant. The

search was made of the said dwelling house and they

found a small quantity of whiskey there and found also

in the dugout, a short distance from the house, an addi-

tional quantity of whiskey, mash and certain stills and

other paraphernalia. (T. 28-29.)

Said complaint and application for search warrant and

supporting affidavit were filed in the case and heard and

considered on the trial (T. 38-46). L. M. Van Etten,

Commissioner of the District of Montana, testified on

behalf of the defendant to the effect that said James J,

Maloney did not appear before him and was not exam-

ined by him and that said complaint and application for

search warrant and affidavit of James J. Maloney were

all the evidence heard and considered by him, and that

upon them he issued said search warrant (T. 29-30).

The defendant and his wife gave testimony on behalf of

the defendant.
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The case was argued to the Court, who overruled said

motion to quash and suppress said evidence and the said

complaint and application for search warrant and sup-

porting affidavit of James J. Maloney and the said search

warrant, and found defendant guilty upon all of said

five counts and sentenced him to imprisonment for four

months on counts one and two, and to an additional four

months imprisonment on count five, and to pay a fine

of $250 on counts three and four (T. 6-7), from which

judgment of conviction defendant has appealed.

SPECIFICATION OF ERROR.

1. The Court erred in denying the motion of defend-

ant to quash said search warrant.

2. The Court erred in overruling motion to quash

said affidavit of James J. Maloney, the complaint and

application for search warrant.

3. The Court erred in denying the motion of Defend-

ant to suppress evidence which was procured by virtue of

said warrant.

4. The Court erred in overruling the objection of the

Defendant and admitting testimony of Ben Holter.

5. The Court erred in overruling objection of De-

fendant to testimony of Ben Holter, which was as fol-

lows:

"I was out at his place the other side of Silver

Bow junction and assisted in a search thereof on the

25th day of October, 1928, with Prohibition agents

H. Donald Dibble and F. S. Chase."



6. The Court erred in overruling objection of defend-

ant permitting the witness Ben Holter to testify as follows

:

"We first searched the house, a one-room frame,

and we found some whiskey in there and took sam-

ples of it."

7. The Court erred in overruling objection of defend-

ant permitting witness Ben Holter to testify as follows

:

"There was only a small quantity in the keg."

8. The Court erred in overruling the objection of de-

fendant permitting the said Ben Holter to testify as fol-

lows :

"We then searched the dugout, some little dis-

tance from the house and found there two stills set

up complete. One a forty-five gallon and one a sixty

gallon ; about six hundred gallons of mash, two three

hundred gallon vats, and some kegs, burners, and

pressure tanks complete and about thirteen gallons

of moonshine whiskey."

9. The Court erred in holding that evidence procured

on account of said search was legally procured,

10. The Court erred in finding Defendant guilty on

the second count, and in pronouncing judgment against

him on said count.

11. The Court erred in finding defendant guilty on the

third count and pronouncing sentence against him upon

said count.

12. The Court erred in finding defendant guilty on

the 4th count and pronouncing sentence against him up-

on said count.
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13. The Court erred in finding Defendant guilty on

the 5th count and pronouncing sentence against him

upon said count.

14. The Court erred in holding and deciding that said

application for search warrant was not defective.

15. The Court erred in holding and deciding that the

search of defendant's residence and dugout was legal.

16. The Court erred in holding and deciding that said

affidavit in support of search warrant was not defective.

17. The Court erred in holding and deciding that

complaint and application for search warrant and affida-

vit for search warrant were not defective.

18. The Court erred in holding and deciding that

search warrant produced in evidence was in due form of

law and was not defective.

19. The Court erred in holding and deciding that

there was sufficient showing of probable cause to war-

rant the issuance of said warrant.

20. The Court erred in rendering a judgment of con-

viction herein against defendant upon counts 2, 3, 4 and

5 of said information.

21. The Court erred in pronouncing sentence against

Defendant jointly upon counts 1 and 2 of said informa-

tion.



BRIEF OF ARGUMENT.

The contention of appellant Is that all of the evi-

dence procured by virtue of said search warrant was pro-

cured in violation of the Constitution and laws of the

United States and for that reason should not have been

received or considered by the Court and that as a conse-

quence there could have been no conviction upon either

of counts 2, 3, 4 or 5 of the information and as a con-

sequence also the sentence pronounced jointly upon

counts 1 and 2 of the information is erroneous and must

be reversed.

There are three particulars In which the proceedings

which resulted In said search warrant and the said search

warrant itself were defective and there was no proper

foundation for the issuance of said search warrant.

The language of the

Fourth Amendment to the Constitution of the United

States is as follows:

"The right of the people to be secure In their per-

sons, houses, papers and effects, against unreasonable

searches and seizures, shall not be violated, and no

Warrants shall issue, but upon probable cause, sup-

ported by Oath or affirmation, and particularly de-

scribing the place to be searched, and the persons

or things to be seized."

The Fifth Amendment to the Constitution of the United

States upon which we also base our contentions contains a

clause to the effect that
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"No person * * * shall be compelled in any crim-

inal case to be a witness against himself."

The provisions of the

Espionage Act, (40 Stat. 228) U. S. C. A.—Tit.

18; Sec. 611 to 631.

made applicable under the provisions of the National Pro-

hibition Act (41 Stat. 315; U. S. C. A.—Tit. 27—Sec. 39)

are

"A search warrant cannot be issued but upon prob-

able cause, supported by affidavit, naming or describ-

ing the person and particularly describing the prop-

erty and the place to be searched."

"The judge or commissioner must, before issuing

the warrant, examine on oath the complainant and

any witness he may produce, and require their at-

fidavits or take their deposition in writing and

cause them to be subscribed by the parties making

them."

"The affidavits or depositions must set forth the

facts tending to establish the grounds of the appli-

cation or probable cause for believing they exist."

"If the judge or commissioner is thereupon sat-

isfied of the existence of the grounds of the appli-

cation or that there is probable cause to believe their

existence, he must issue a search warrant, signed by

him with his name of office to a civil officer of the

United States duly authorized to enforce or assist

in enforcing any law thereof, or to a person so duly

authorized by the President of the United States,

stating the particular grounds or probable cause of

its issue and the names of the persons whose affi-
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davits have been taken in support thereof, and com-

manding him forthwith to search the person or place

named for the property specified and to bring it be-

fore the judge or commissioner."

It is unnecessary to cite authorities to the effect that

evidence procured by virtue of a search warrant which

was procured other than as prescribed by said Consti-

tution and statutory provisions cannot be made the

foundation of a conviction in a criminal case. Numer-

ous authorities referred to in the course of this brief are

to that effect.

ONE

THE SEARCH WARRANT IN QUESTION AND
EVIDENCE UPON WHICH IT WAS BASED DID
NOT DESCRIBE THE PLACE TO BE SEARCHED
WITH THE REQUIRED PARTICULARITY.

The search warrant in question did not describe the

place to be searched as either owned or occupied by the

defendant. The only description given is in the follow-

ing language:

"A ranch with small building used for residence

located about 5 miles in a westerly direction from

the town of Silver Bow, Montana."

The court will notice judicially the fact that the vicinity of

Silver Bow, Montana, is a ranch country

Sligh vs. Kirkwood, 237 U. S. 52;

Laughter vs. McLain, 229 Fed. 280;

and many ranches could no doubt be found within a dis-
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tance of about 5 miles in a westerly direction from said

place. The affidavit for search warrant and complaint and

application for search warrant were also in like manner in-

definite. (T. 39, lines 3 to 5 ; 40, lines 29 to 31.)

The statute referred to declares that the search warrant

shall not be issued but on affidavit particularly describ-

ing the place to be searched.

In

United States vs. Alexander, 278 Fed. 308,

a search warrant which commanded the officers to search

the premises at "corner of Davidson and Ashleigh Streets,

Jacksonville, Florida, being the premises of Jim Alex-

ander," was held to be invalid because the premises were

not particularly described, it being pointed out that at

the intersection of Davidson and Ashleigh Streets, there

were 4 corners, any one of which might be searched un-

der the description furnished.

In

United States vs. Rykowski, 267 Fed. 866,

the description given in the affidavit in support of the

application for search warrant and in the search war-

rant itself was the "premises of William Kozlar, 123 Gar-

field Street, in Dayton, Ohio." It appeared that there

was both a North and South Garfield Street in the place

referred to. It was held that the warrant was invalid

because it did not contain a particular description of the

place to be searched.

In

United States vs. Innelli, 286 Fed. 731,
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the premises to be searched were described by street and

number and the premises in question were composed of

several floors, only one of which was occupied by the de-

fendant and it was held that the warrant was invalid

because of insufficient description. In passing upon the

question the Court said:

"If the place described by street and number is

used by different persons for different purposes, then

it is not a place; but there are several places in-

cluded in the one description and it is then a general

but not a particular description."

TWO.

THE Application for the search war-
rant MUST BE based UPON COMPETENT
EVIDENCE AND THE OFFICER ISSUING THE
SEARCH WARRANT MUST HIMSELF HEAR
THE TESTIMONY UPON WHICH THE APPLI-

CATION IS FOUNDED.

In

Siden vs. United States, 9 Fed. (2d) 241,

the complaint upon which a search warrant was issued

was verified by a Mr. Benson, before the Commissioner

who issued the warrant. It was made upon information

and belief and had annexed to it an affidavit made pos-

itively by one Herman Miller, to a purchase of intox-

icating liquor. The search warrant was held to be in-

valid and a judgment of conviction was reversed.
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The principle involved in the decision last referred to

was also recognized in the following cases

:

United States vs. Kelih, 272 Fed. 484;

Queck vs. Hawker, 282 Fed. 942;

Veeder vs. United States, 252 Fed. 414;

Giles vs. United States, 284 Fed. 208;

and in

People vs. Perrin, 193 NW. 888;

People vs. Woodhouse, 194 NW. 545

;

and

People vs. Fons, 194 NW. 543

;

the supporting affidavit was not made before the officer

who issued the warrant, and so was held not entitled to

be considered.

In

Giles vs. United States, Supra,

the law was stated in the following language:

"A commissioner having presented to him affida-

vits or evidence of the violation of a criminal statute,

accompanied by a request for a search warrant, in

considering such evidence, acts in a judicial capacity

and should issue such warrant only upon competent

evidence such as would be admissible upon the trial

of a case before a jury. The finding of probable
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cause for the issuance of a search warrant is one

exclusively for the court or commissioner having the

matter in charge."

In

People vs. Fens, Supra,

the law applicable was stated in the following language:

"The question is whether the affidavit, not hav-

ing been taken before the magistrate can be used

for such purpose. We think it can not. In deter-

mining probable cause, the magistrate is called upon

to perform a judicial act: He must have before

him for examination the witness who claims to have

personal knowledge of the facts. The affidavit

which is required to be taken before him in writing

is the result of his examination; it is an important

and necessary record of the legal evidence upon

which he acts in determining probable cause for

the issuance of a search warrant. The warrant does

not issue from the mere fact of the filing of an af-

fidavit, but from the finding of a good cause based

on legal evidence. The law contemplates a show-

ing before a magistrate, such a showing as satisfies

him that a crime has been committed. As there

was no such showing in this case, the validity of the

search warrant cannot be sustained."

The law is also stated in

Cornelius on Search and Seizure, 111

^

as follows:

"But where the showing of probable cause is made



—15—

by the affiant based on information and belief in-

duced by another affidavit positive in form, but not

sworn to before the magistrate who issued the search

warrant, the same is insufficient."

THREE.

IF THE AFFIDAVIT OF JAMES J. MALONEY WAS
NOT OBJECTIONABLE OTHERWISE, IT

WOULD BE INSUFFICIENT BECAUSE OF THE
REMOTENESS IN TIME OF THE FACTS AL-
LEGED.

Maloney in his affidavit states that on September 22nd,

1928, he bought a pint of whiskey from the defendant and

the search warrant in question was issued on the 25th

day of October, 1928. If the statements of the affidavit

were taken as true, and if there had been, in fact, a pint

of whiskey sold on September 22nd, 1928, that was no

evidence that there was whiskey in the same premises

on the 25th day of October following.

In

Siden vs. United States, Supra,

in passing upon a similar question, the Court said in the

opinion

:

"Nor did the isolated fact that Mr. Miller

bought three drinks of moonshine whiskey from the

defendant at the clothing store on November 19th,

1922, establish probable cause to believe that on De-

cember 1st, 1922, the defendant was unlawfully in pos-
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session of intoxicating liquor at that place, and his

affidavit states no other facts tending to establish

such probable cause."

In

People vs. Mushlock, 198 N. W. 203,

the aflfidavit as to the purchase of liquor three weeks pre-

vious to the date upon which the search warrant was is-

sued was held to be so far remote as not to show prob-

able cause. In delivering the opinion in the case, the

Court said:

"There is no hard and fast rule as to how much

time may inter\^ene between obtaining the facts and

the making of the affidavit upon which the search

warrant is based, but it may be stated that the time

should not be remote. This question was considered

in the opinion filed March 5, 1924, in the case of the

People vs. Chippewa Circuit Judge (Mich.), 197

NW. 539. We think that case is controlling of the

instant case and that the search warrant was im-

providently issued."

For the several reasons assigned, all of the evidence

upon which a conviction was had upon the 2nd, 3rd, 4th

and 5th counts of the information was not properly re-

ceivable by the Court and should have been excluded.

There was, therefore, no evidence to support the judg-

ment of conviction as to the said four counts of the in-

formation.

By said judgment, sentence was imposed jointly upon

the conviction of the 1st and 2nd counts of the said in-
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formation and as there should have been no conviction

upon said 2nd count, the entire judgment should be re-

versed.

The propositions of law for which we have contended

are supported b}' an unbroken line of authorities. There

can be no doubt about what the law applicable to the

case is. There is no ptetense that there had been any

consent on the part of the defendant to search his prem-

ises or that there was any waiver on his part as to his

Constitutional rights.

The authorities to which we have referred contain ex-

pression of opinion of the Judiciar\^ generally, through-

out the country, respecting the evils which will arise

through unlawful search and seizure. The salient fea-

tures of the present case emphasize in a very striking

way the tendency to disregard the Constitutional restric-

tions with respect to the search of the private property

of an individual and to disregard also the statutes which

have put into statutory form what would otherwise exist

in the shape of judicial constructions of the said pro-

visions of the Constitution.

Appellant respectfully submits that the judgment of

conviction appealed from should be reversed.

Respectfully submitted,

WILLIAM N. WAUGH,
Attorney for Appellant.
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STATEMENT OF THE CASE

This is an appeal from a judgment on conviction of

defendant charged in five counts of an information with

sale, manufacture, possession of property designed for the

manufacture and possession of intoxicating liquor, and

maintaining a common nuisance.

By agreement of parties, a jury having been waived,

the cause was tried to the Court. (Tr. 6.)

It appears from the testimony that Federal Prohibi-

tion Agents F. S. Chase and James J. Maloney went to
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a ranch south-west of Silver Bow, Montana, on Febmary

22ncl, 1928, and bargained with the defendant Paul Fall

for forty gallons of moonshine whiskey, at $5.50 a gallon,

and made a deposit of $5.00 on the same, taking a sample

of one pint, and also each drank one drink of whiskey in

the house. (Tr. 25-27.) Maloney testified that the de-

fendant Fall said, "That he did not have the whiskey

there and that he would have to get it from the cache,

and for us to come back the next day." (Tr. 27.)

Defendant Fall, testifying in his own behalf, admitted

that he had given the Agents a drink of whiskey and had

bargained with them for the sale to them of thirty-five

or forty gallons of whiskey. He states that the pint of

whiskey was given to the Agents upon the representation

that someone was sick, and that when the Agents left, a

five-dollar bill was found on the wash-stand in the house.

(Tr. 30-34.) Defendant's wife testified to substantially

the same effect. (Tr. 34-36.) The Agents denied that

any representation had been made that either of them

was sick. (Tr. 37-38.)

Agent Maloney thereafter appeared before J. H.

Brass, United States Commissioner, and made affidavit

to the effect that on September 22nd, 1928, he bought one

pint of moonshine whiskey from Paul Fall, who was in

charge of a ranch with a small building, used for a resi-

dence, about five miles in a westerly direction from the

town of Silver Bow, State of Montana, and that said Paul

Fall was keeping a quantity of intoxicating liquor about

the premises, and that Paul Fall bears the reputation of

being a person who keeps and sells intoxicating liquors

unlawfully, and that said place bears a reputation of being
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a place where intoxicating liquors are sold. (Tr. 40-41.)

This affidavit was presented to L. M. Van Etten, U.

S. Commissioner, by Ben Holter, together with his com-

plaint on oath and thereupon the warrant was issued.

(Tr. 42-45.)

Prohibition Agent Holter, with others, served the

warrant on the same day, and searched the defendant's

premises, and he testified, ''We first searched the house,

a one-room frame, and we found some wliiskey in there

and took samples of it. There was only a small quantity

in a keg. We then searched the dugout, some little dis-

tance from the house, and found there two stills set up

complete. One a forty-five gallon, and one a sixty gallon;

about six hundred gallons of mash, two three-hundred

gallon vats, some kegs, burners, and pressure tanks com-

plete, and about thirteen gallons of moonshine whiskey."

(Tr. 28)

ARGUMENT

The Judgment on Count One Must Be Sustained

The judgment on conviction under count one of the

information for unlawful sale of intoxicating liquor must

be sustained notwithstanding a joint sentence was im-

posed under count one and two (which charges unlawful

manufacture) even if the evidence supporting count two

were suppressed.

Appellant contends that the search warrant is bad,

the search illegal, and,

"That as a consequence there could have been no
conviction upon either of counts 2, 3, 4 or 5 of the



information and as a consequence also the sentence

pronounced jointly upon counts 1 and 2 of the informa-

tion is erroneous and must he reversed." (Brief, p. 8)

There is no contention that the conviction on the first

count was erroneous or the evidence insufficient, but

simply the assertion that since the first count charges

sale of intoxicating liquor on September 22, 1928, while

the second count charges manufacture of intoxicating li-

quor on October 25th, 1928, if the evidence were sup-

pressed supporting the conviction for manufacture, then

the judgment must also be reversed as to the conviction

for sale.

No authority is cited in support of this proposition,

and we submit that it is not the law.

In this case a single sentence of four months was im-

posed on counts one and two of the information. (Tr. 7.)

The National Prohibition Act provides for the follow-

ing punishment for unlawful manufacture and sale of in-

toxicating liquor.

"Any person who manufactures or sells liquor

in violation of this chapter shall for a first offense

be fined not more than $1,000 or imprisoned not

exceeding six months." * * * 27 U. S. C. A. 46.

We respectfully submit that since the sentence im-

posed for the two counts does not exceed the punishment

which could have been imposed on count one alone, the

sentence under count one must be sustained though the

evidence supporting count two were suppressed.

In Claassen v. United States, 142 U. S. 140 at 146 it

is said:



''In criminal cases, the general rule, as stated

by Lord Mansfield before the Declaration of Inde-

pendence, is 'that if there is any one count to support

the verdict, it shall stand good, notwithstanding all

the rest are bad.' Peake v. Oldham, Cowper, 275,

276 ; Rex v. Benfield, 2 Bur. 980, 985. See also Grant

V. Astle, 2 Doug. 722, 730. And it is settled law in

this court, and in this country generally, that in any

criminal case a general verdict and judgment, on an

indictment or information containing several counts

cannot be reversed on error, if any one of the counts

is good and warrants the judgment, because, in the

absence of anything in the record to show the con-

trary, the presumption of law is that the court award-

ed sentence on the good count only. Locke v. United

States, 7 Cranch, 339, 344; Clifton v. United States,

4 How. 242, 250; Snyder v. United States, 112 U.

S. 216; Bond v. Dustin, 112 U. S. 604, 609; 1 Bishop

Crim. Pro. Section 1015; Wharton Crim. PI. & Pract.

Sec. 771."

And in Kuehn v. United States (9th Cir.) 8 F. (2d)

265 this court said:

"Where conviction is had upon more than one

count, the sentence, if it does not exceed that which

might be imposed on one count, is good if that count

is sufficient."

The same rule is applicable where the evidence is

insufficient to support one of the counts as would be the

case herein if the search warrant were held invalid.

Thus, in Gee Woe v. United States (5th Cir.) 250 Fed.

428, the court said

:

"The plaintiff in error also contends that the



evidence did not warrant a conviction upon the third

count, which charged him with being a dealer, and

not having registered, and paid the special tax, and

being in possession of the three tins of opium. As
the sentence was within the competency of the District

Court to impose for the offense charged in the first

count, it would be referred to that count, if the third

count were held to be unsupported by the proof,

(Italics ours.)

There Was Probable Cause to Issue a Search Warrant

The fact that Maloney's affidavit was not sworn to

before the commissioner who issued the warrant does not

render it defective.

Appellant contends that the search warrant was im-

properly issued because the supporting affidavit of James

J Maloney (Tr. p. 40-41) was not subscribed and sworn

to before L. M. Van Etten, the Commissioner who is-

sued the warrant.

An examination of the Federal cases cited does not

indicate that such is the law in the Federal Courts.

It is true that People v. Fons (Mich.) 194 N. W.
543 is contra but no precedents are cited as authority

in that case and the case has not been cited in support

of this proposition in any other jurisdiction so far as we
have found.

This affidavit was presented to L. M. Van Etten on

October 25th, 1928, by Federal Prohibition Agent Ben
Holter, together with a complaint, in which he stated

on oath, ''That he has just and probable cause to believe

and does believe, that intoxicating liquor is now unlaw-

fully manufactured, kept for sale, and sold" on the de-



fendant's premises; that his reasons for his belief are

that ''he has been heretofore informed that intoxicating

liquor is unlawfully manufactured, kept for sale and sold"

on defendant's premises, and that "applicant has pro-

cured an affidavit from James J. Maloney, setting forth

that on the 22nd day of September, 1928, he, the said

James J. Maloney, was within said premises and pur-

chased one pint of moonshine whiskey from Paul Fall,

for which he paid the sum of $5.00," (Tr, 38-40) and there-

upon the warrant was issued. (Tr. 42-45.)

We admit that the sworn complaint of Ben Holter

would have been subject to the objections directed against

the affidavits in those cases cited by appellant, because

based on information and belief. However, w^hen sup-

ported by the affidavit of Maloney, positive in form, we

submit that as a matter of law there was probable cause

to justify the issuance of a search warrant.

There is no question that the commissioner must have

probable cause for the issuance of a search warrant sup-

ported by oath.

In United States v. Borkowski, 268 Fed. 408 at 410,

the Court said:

"A search warrant may issue only upon probable

cause, supported by oath or affirmation. The ques-

tion of probable cause must be submitted to the com-
mitting magistrate, so that he may exercise his judg-

ment as to the sufficiency of the ground for believing

the accused person guilty. 25 Am. & Eng. Ency.
Law, 147 et seq. The United States commissioner, or
any other officer with whom an affidavit is filed,

may not, simply because such affidavit is presented.
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issue a warrant. The affidavit must itself be suffi-

cient, must state facts which justify the issuance of

a warrant and the commissioner or such other officer

is required by law to satisfy himself of the suffi-

ciency of the affidavit and that the circumstances

call for the issuance of a warrant."

However, we submit that it is not necessary that one

making an affidavit positive in form appear in person be-

fore the commissioner and we have found no case in the

Federal Courts which so holds, altho several cases have

facts similar to the case at bar.

In Hurley v. United States, 300 Fed. 75 at 76, the

facts were similar to those in the instant case. The Court

said:

"We find no merit in the contention that the

commissioner acted in an authorized manner in find-

ing probable cause for issuing a warrant. It was

applied for by a prohibition agent, accompanied hy

the affidavit of a police officer in the city of Wor-
cester. * * * The affidavits filed tvith the com-

missioner fidly met the requirements of the statutes

and the facts disclosed in them were sufficient to

authorize the commissioner to find probable cause/'

(Italics ours.)

In Gerahty v. United States (4th Cir.) 29 F. (2d) S

the court apparently approved the practice here followed:

"The search warrant was issued upon affidavit

alleging a sale, and was supported by the affidavit

of a prohibition enforcement officer." * * * *

"The two affidavits upon which the warrant was
issued were clearly sufficient."
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Also see Levee v. United States, 29 F. (2d) 187.

In United States v. Kips Bay Brewing & Malting Co.

(2nd Cir.) 29 F. (2d) 837, it was held that though certi-

ficate of government's chemist as to alcoholic content

was not verified it was sufficient to support affidavit for

search warrant.

The case of Hawker v. Queck (3rd Cir) 1 F. (2d)

77 is identical with the case at bar. There a prohibition

agent appeared before the United States Commissioner

and made an affidavit alleging ''That he has good reason

to believe that in and upon the premises of Harry P.

Queck, at 705 Amity Street, in the borough of Homestead,

Pennsylvania, there has been and is now located and con-

cealed a large amount of intoxicating liquor and that

the information obtained by your affiant in relation to

the sale of liquor by the said Harry P. Queck on the

26th day of June A. D. 1920, was obtained from affi-

davits made by William McClelland and Nelson Gibson."

The affidavits of McClelland and Gibson were sworn to

before a notary public two weeks or more before the

search warrant was issued. The Court said:

"Do the affidavits in question show probable

cause? We are of opinion they do. Two men
had lately visited the hotel of Queck, had each bought

and paid for whiskey, and had each brought away
separate samples, which they preserved. The premises

were described, the street number given, and the date

and hour of purchase specified. These were facts,

not inferences, and showed probable cause for the

issue of a search warrant, and in view of them we
think the petitioner failed to show the search of
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Queck's premises and the taking of the liquor found

upon them was an unreasonable search and seizure.''

* * * * *'AVe may further state that, while it was sug-

gested at the argument that there was nothing to

show that the affidavits of McClelland and Gibson

were produced before the commissioner, we may add

that, apart from the affidavits themselves being in

the printed record, and the reference to them, both

in the affidavit of Connor taken before the conunis-

sioner and in the warrant itself, the court at bar in-

quired of counsel as to the facts, and later on was
furnished with information that Gibson's and Mc-
Clelland 's affidavits had been before the commissioner

when he issued the warrant, and before the court

when it passed on its legality."

''Being of opinion, then that the record papers

before the commissioner and the court showed prob-

able cause for the issue of the warrant, the decree

below, holding it invalid, is reversed and the cause

is remanded, w^ith directions to dismiss the petition."

1 F. (2d) 77 at 80.

This court approved Hawker v. Queck, supra, in Nor-

delli V. United States (9th Cir) 24 F. (2d) 665, saying:

"In Hawker v. Queck (C. C. A.) 1 F. (2d) 77,

it was held that an affidavit by a prohibition agent

that he had good reason to believe and did believe

that on premises designated liquor would be found,

and that his information was obtained from affi-

davits made by named persons, which were before

the magistrate and which showed the purchase of

whiskey, was held sufficient to show the existence

of probable cause to legalize a warrant. Certiorari

was denied. 266 U. S. 621, 45 S. Ct. 99, 69 L. Ed.
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472."

The cases cited by appellant are not authority for

the proposition that the failure of one making a positive

affidavit to personally appear before the commissioner

vitiates a search warrant issued thereon. On the con-

trary, in each of these cases the court was considering

the sufficiency of the averments in the affidavit.

Thus in Siden v. United States, 9 F. (2d) 241, the

affidavit was insufficient and the court said:

"Without a statement in those affidavits, deposi-

tions, or testimony of facts sufficient to sustain such

a conclusion, the search warrant may not lawfully

issue. The statement of the sustaining facts showing

probable cause is as indispensable to the lawful issue

of a search warrant as the legal conclusion that

such cause exists. When the facts on which the magis-

trate's conclusion of probable cause is based are

not stated in the affidavits, depositions, or testimony

on which the conclusion rests, the warrant cannot

be sustained, because there is no criterion by which a

court can determine whether or not there were facts

showing probable cause, and the unavoidable legal

conclusion is that there were not." * * * * "The
belief of Mr. Benson that he had reason to believe

and did believe that liquor was being sold by the

defendant was not a fact shomng probable cause for

a magistrate to find or adjudge that he was so doing.

It was only a thought or guess of Mr. Benson."

In United States v. Kelih, 272 Fed. 484 the affidavit

stated "affiant has reason to believe that there are il-

legally manufactured liquors and an illicit still now con-

cealed in or on said premises". The court said:
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"No search warrant shall be issued unless the

judge has first been furnished with facts under oath

—not suspicions, belief or surmise." (Italics ours.)

In Veeder v. United States, 252 Fed. 414 the affi-

davit was held insufficient which stated in effect ''affiant

has good reason to believe and does believe" etc.

In Giles v. United States, 284 Fed. 208 the affidavit

said in effect "the law is being violated by the illegal

possession of intoxicating liquor" which was held insuf-

ficient.

To the above cases may be added many other cases

in which the courts hold that affidavits based on a mere

belief are insufficient but in none of them is it said that

an affidavit, positive in form, would be insufficient simply

because not subscribed and sworn to before the commis-

sioner issuing the warrant.

The cases rather indicate that the sufficiency of the

averments of the affidavit are the matter in issue—not

whether or not the affidavit must be disregarded in the

absence of the deposing party before the commissioner.

Thus, in Lochnane v. United States (9th Cir) 2 F.

(2d) 427 this court said:

"It is fundamental that * * * before a judicial

officer is authorized to issue a search warrant lie

must have before him, by affidavit or deposition, the

facts tending to establish the grounds of the applica-

tion, or probable cause for believing that the facts

exist." (Italics ours.)

We submit that since in the instant case the com-

missioner was presented with an affidavit, positive in
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form, showing a sale of liquor on the premises there was

as a matter of law probable cause for the issuance of a

search warrant.

The Description is Sufficient

The description of the premises in the search warrant

was sufficiently particular.

The description as set forth in the search warrant is:

"A ranch with small building used for residence,

located about 5 miles in a westerly direction from the

town of Silver Bow, Montana." (Tr. p. 43.)

The rule for determining whether the description of

the premises is sufficient is declared in Steele v. United

States, No. 1 267 U. S. 498 at 503 where it is said:

"It is enough if the description is such that the

officer with a search warrant can with reasonable

effort ascertain and identify the place intended. Roth-

lisberger v. United States, 289 Fed. 72 ; United States

V. Borkowski 268 Fed. 408, 411; Commonwealth v.

Dana, 2 Mete. 329, 336; Metcalf v. Weed, 66 N. H.

176 ; Rose v. State, 171 Ind. 662 ; McSherry v. Heimer,

132 Minn, 260."

We submit that the description is sufficiently particu-

lar in the instant case upon the record before the court.

There is nothing in the record to indicate that there is

any other ranch located ''about 5 miles in a westerly

direction from the town of Silver Bow, Montana." Coun-

sel for appellant has injected into his brief the statement:

"Many ranches could no doubt be found within
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a distaiice of about five miles in a westerly direction

from said place." (Brief p. 10.)

but the record does not support this assertion, and while

it is true in Laugter v. McLain, 229 Fed. 280, a District

Court held that judicial notice would be taken "that there

are school houses 4 miles from Memphis" by the same

sign the District Court in the instant case may have taken

judicial notice that there were no other ranches that

could fit the description in the search warrant herein.

The defendant testified:

''My name is Paul Fall. I am a rancher, and I

live on a ranch near Silver Bow Junction, in Silver

Bow County, Montana, and I have lived there for

the last past fifteen years. My wife and family live

with me in my residence, located on said ranch and

we have a small dwelling house." (Tr. p. 30-31.)

In Metcalf v. Weed, 66 N. H. 176 cited by the Supreme

Court in the Steele case supra, the court said:

"The description of the place as 'the premises

now occupied by Parker Metcalf situated in HaverhilP

is not upon its face insufficient. It is a question of

fact, determinable at the trial term, whether it desig-

nates the place with reasonable certainty." (Italics

ours.

)

Since there is no evidence in this case that there is

any other ranch that fits the description it follows that

the description is sufficient in this case.

It is true that if a description is such as would per-

mit the officers to search a number of places, the descrip-

tion is not particular. An example of such a situatio]i
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is disclosed in U. S. v. 2015 Barrels, more or less, of

Beer, 1 F. (2d) 500 at 502, where the court said:

''The further consideration presents itself that

the premises directed to be searched, * * * is, * *

found to consist of * * * not only the three-story brick

building occupied for brewery purposes, but also one

one-story grocery and meat store, one double brick

dwelling house, and five frame dwelling houses, all

of said buildings and houses being occupied solety

by private families exclusively from the brewery, and

are the property of others *****." * * uj£
^jj^

place described by street and number is used by a

number of persons for different purposes, then it is

not a place; but there are several places included in

the one description. * * * It is then a general but

not a particular description."

But in this case there is no evidence that such was

the case, and the situation is similar to that in Rothles-

berger v. United States (6th Cir) 289 Fed. 72 where the

search warrant gave an erroneous street number reciting

a certain building number 123 occupied by the Rothles-

berger family, when in fact the number was 121 and the

court held the description sufficient saying "There is

nothing to show that there was any building No. 123 or

any room for doubt as to the house intended." (Italics

ours.)

Furthermore a farm need not be described with the

particularity of a city residence. Thus in State v. Stough

(Mo.) 2 S. W. (2d) 767, the description was:

''In a certain dwelling house and the premises

thereof, and the outbuildings located upon said premis-
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es situate about 5 miles west of Roll a, in Phelps

County, Mo., said dwelling house being occupied by

Aso Stough and his family as their residence."

The Court said:

"It seems neither necessaiy or practical to de-

scribe a farm dwelling in a search warrant with the

same degree of particularity as a dwelling house lo-

cated in a city, town or village, where different fam-

ilies live in the same house and in adjoining houses

and where houses may be definitely described by
street numbers or by other marks of identification.

Considering the location of appellant's dwelling house,

it is our conclusion that the description of the same

in the search warrant in question is sufficient to

meet the requirements of the constitution and the

statute as contemplated by the powers thereof."

And in United States v. Borkowski, 268 Fed. 408, 411

the Court said:

"In describing the place to be searched, it is

sufficient if the officer to whom the warrant is di-

rected is enabled to locate the same definitely and

with certainty. This does not necessarily require the

exact legal description to be given, such as ordinarily

appears in deeds of record in the county recorder's

office. The description may be such as is laiown

to the people and used in the locality in question, and
by inquiry the officer may be as clearly guided to

the place intended as if the legal record description

were used."

In United States v. Nadeau (D. C.) 2 F. (2d) 148

quoting from syllabus:
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''Affidavit describing premises to be searched

as 'second house on north side of Duvall-Monroe high-

way and west from highway bridge over Skykomish
river in Snohomish county, state of Washington,'

used and occupied by parties previously described,

held to sufficiently identify the premises, in absence

of particular description."

In Bradley v. State (Miss.) 98 So. 458 the descrip-

tion was "a certain room or building and all out houses

occupied by James or Zeko Bradley, situated in Forrest

County, Miss." The Court held the description suffi-

cient, saying:

"We think the warrant and the affidavit suffi-

ciently describe the premises to be searched. There

is some difference among the authorities as to what
is a sufficient description of the premises to be
searched, and some of the courts have held that the

description must be as specific as a description in

a conveyance of real estate. Others have held that

any description that will enable the officer to locate

the premises definitely and with certainty is suffi-

cient, and we think this view is the better one. A
description may be one used in the locality and known
to the people, if it is sufficiently suggestive that an
officer by reasonable inquiry may locate with certain-

ty the place to be searched."

In People v. Lienartowicz (Mich.) 196 N. W. 326 a

description in effect—"The dwelling of William Lienarto-

wicz in the city of Gaylord, county of Otsego, state of

Michigan" was held sufficient.

In State v. WTiitecotten (W. Va.) 133 S. E. 106 a

description "that certain farm and dwelling house and
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all outbuildings on said farm, said farm is located in

Sand Hill District, and known as Thomas J. Earlimine

farm, in Marshall County, W. Va.*' was held sufficiently

particular.

In Buis V. Commonwealth (Ky.) 266 S. W. 895, the

description was

:

"The house now used and occupied by Oscar

Buis as a residence, buildings and premises adjacent

thereto. Said residence situated in Cosey County, near

Humphrey, Ky."

The Court said:

"Cosey County is a fanning district, and has

but few towns. The location of Humphrey, Ky., in

that county is well known. When the officer to whom
the warrant was issued received it, he at once knew
where the residence of Oscar Buis was located; or

if he did not know the exact building, he had all the

information he should have in order to find the resi-

dence of Oscar Buis."

However, counsel calls attention to the fact that the

description does not describe the place to be searched

as owned or occupied by the defendant. (Brief p. 10.)

However, as was said in United States v. Camarota 278

Fed. 388:

"It is not necessary that the search warrant name
a particular person; the name of the place to be

searched is sufficient."

And in Petition of Barber, 281 Fed. 550 at 554, it

is said:
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''As it is not claimod that any person was to be

searched under this warrant, or in fact was searched,

it was, of course, unnecessary to name or describe

any person. * * *"

Also see Barrett v. United States (6th Cir) 4 F. (2d)

317, and United States v. Callahan, 17 F. (2d) 937.

The Affidavit Was Sufficient to Show Probable Cause

The affidavit upon which the warrant was issued

is not too remote to show probable cause for the issu-

ance of the warrant.

In Giles v. United States (1st Cir.) 284 Fed. 208 at

214, the Court adopted the following language of the

trial court:

"The finding of probable cause for the issuance

of a search warrant is one exclusively for the court

or comissioner having the matter in charge."

In United States v. McKay 2 F. (2d) 257 the rule

with reference to time is stated:

"In Section 11, title 11, of the Espionage Act

(Sec. 104961/ik), it is provided that 'a search war-

rant must be executed and returned to the judge or

commissioner who issued it within 10 days after its

date; after the expiration of this time the warrant,

unless executed, is void.' The absence of such limita-

tion as to the lapse of time between the purchase

of liquor and the making of an affidavit indicates

that in the opinion of the Congress this was a matter

which should be left to the discretion of the judge

or commissioner, who determines whether there is or
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is not probable cause . There can be no hard and

fast rule fixed by courts to fit every such situation,

under all circumstances. Each case must depend upon

its own facts. The person or persons who are

charged with having whiskey in their possession, the

quantity of liquor, and the place where it is kept,

may all be taken into account, as well as the alleged

sale, and the lapse of time.

Obviously contraband goods are more likely to

remain for some time if stored by their owner, a

substantial citizen, in 'his own ware house on the out-

skirts of a city, than if concealed in a cabin by an

unknown stranger."
*****

<'lt was for the com-

missioner to determine whether the showing was suf-

ficient to establish probable cause for believing that

intoxicating liquors still were on the premises, and

that such premises were still being used for the un-

lawful sale of liquor December 14th, when the search

warrant was placed in the hands of the officers."

* * "Furthermore, when the affidavit was signed

and sworn to before the commissioner, it became her

duty to weigh the evidence to ascertain whether it

established probable cause for issuance of the war-

rant. This she did, and in so doing exercised a judi-

cial function. The affidavit disclosed facts which, if

true, were ample to support a search warrant."

(Italics ours.)

Appellant cites Siden v. United States (8th Cir.) 9

F. (2d) 241, but in that case it will be noted that the

court said:

"If the affidavits on which the search warrant

was based had disclosed the fact that this clothing

store was a place where substantial quantities of



intoxicating liquors apparently for sale were kept,

or a place where a saloon or place of sale of intoxi-

cants had been or was maintained, and where several

sales had been made by the defendant, the commis-
sioner's finding of probable cause might possibly have
been sustained."

In this case, the affidavit discloses a sale of one pint

of whiskey by defendant to Malony, that the defendant

was ''keeping stored in and about said premises a quan-

tity of intoxicating liquor"; that the defendant ''bears

the reputation of being a person who keeps for sale and

sells intoxicating liquors"; and that "said place bears

the reputation of being a place where intoxicating liquors

are unlawfully sold."

So we submit that the evidence before the Commis-

sioner was sufficient to justify the issuance of the warrant

at this time. When it appears from the affidavit that

the violation is on ranch premises, and that large quanti-

ties are stored on the premises, it would seem reasonable

to believe that the contraband goods are likely to remain

there for some time, and that the violation is more likely to

be continuous than in a case where one purchases a

drink of whiskey "within a clothing store and nothing

is said about the character of the store", as in the Siden

case, supra.

And as was said in People v. Halton (111.) 158 N. E.

134

"The fact that plaintiff in error had sold intoxi-

cating liquor to the affiant constituted just and proxi-

mate cause to believe that he would continue to do
so for a short period thereafter; and the affiant was
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not required to go to the house of plaintiff in error

repeatedly to ascertain whether he had ceased to

make such sales."

''Objection is also made that the complaint and

affidavit supporting the search warrant disclosed only

a single sale of a pint of liquor, and that for that

reason was void. The sale of a small quantity of in-

toxicating liquor at a given time in violation of the

National Prohibition Act cannot be made with im-

punity: a person need not have knowledge of re-

peated sales, or of sales of large quantities of liquor

before he is qualified to make a complaint and affi-

davit upon which a search warrant may be issued."

Having a positive affidavit of unlawful sale on the

premises together with positive statements that large

quantities of intoxicating liquors were stored on the

premises and that the place had a reputation of being a

place where intoxicating liquors were sold, together with

a sworn complaint of Ben Holter, we submit that as a

matter of law there was probable cause for the issuance

of the search warrant, at the time the application was made

on October 25th, 1928.

For the foregoing reasons we respectfully submit that

the judgment of the District Court should be affirmed.

Respectfully submitted,

WELLINGTON D. RANKIN,
United States Attorney,

HOWARD A. JOHNSON,
Assistant United States Attorney

ARTHUR P. ACHER,
Assistant United States Attorney

Attorneys for Appellee.
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UNITED STATES OF AMERICA, SS.

To LeSAGE & COMPANY, INC., a corporation, Greet-

ing:

You are hereby cited and admonished to be and appear

at a United States Circuit Court of Appeals for the Ninth

Circuit, to be held at the City of San Francisco, in the

State of California, on the 4th day of November, A. D.

1928, pursuant to Notice of Appeal in the Clerk's Office of

the District Court of the United States, in and for the

Southern District of California, in that certain suit in

equity wherein JAMES W. McGHEE and EDWARD C.

JINKS, trading as McGHEE & JINKS, are Plaintiffs,

and you are Defendant to show cause, if any there be, why

the Final Decree entered July 6th, 1928, in the said cause

mentioned, should not be corrected, and speedy justice

should not be done to the parties in that behalf.

WITNESS, the Honorable Wm. P. James, United

States District Judge for the Southern Dis-

trict of California, this 5th day of October,

A. D. 1928, and of the Independence of the

United States, the one hundred and fifty-

third.

Wm P James

U. S. District Judge for the

Southern District of California

[Endorsed] : No. M-27-M. United States District

Court, Southern District of California, Southern Division.

James W. McGhee and Edward C. Jinks, trading as Mc-

Ghee & Jinks, plaintiffs vs. LeSage & Company, Inc. a cor-

poration, defendant. Citation. Due service and receipt of

a copy of the within Citation is hereby admitted this 6th
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day of October, 1928 Clarke & Bowker, atty for

Filed Oct. 8, 1928. R. S. Zimmerman. R. S. Zimmer-

man Clerk. Lyon & Lyon, Frederick S. Lyon, Leonard S.

Lyon, National City Bank Building-, Los Angeles, Cal.

IN THE UNITED STATES DISTRICT COURT,
SOUTHERN DISTRICT OF CALIFORNIA,

SOUTHERN DIVISION.

JAMES VV. McGHEE and ED-
WARD C. JINKS, trading as

McGHEE & JINKS,

Plaintiffs,

vs.

LeSAGE & COMPANY, INC.,

a corporation.

Defendant.

IN EQUITY NO.
M27 M

BILL OF COMPLAINT FOR INJUNCTION AND
ACCOUNTING FOR INFRINGEMENT OF U. S.

LETTERS PATENT 1,475,306.

Come now plaintiffs above-named and, complaining of

defendant above-named, allege

:

I.

That plaintiffs, James W. McGhee and Edward C. Jinks,

during all of the times hereinafter mentioned, are citizens

and residents of the City of Los Angeles, County of Los

Angeles, State of California,' within the Southern Division

of the Southern District of California, trading under the
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firm name of McGhee & Jinks ; that the defendant, LeSage

& Company, Inc., is a corporation organized and existing

under and by virtue of the laws of the State of CaH-

fornia, with its principal place of business in the City of

Los Angeles, California, within the Southern Division of

the Southern District of California.

II.

That the ground upon which this Court's jurisdiction

depends is that this is a suit in equity arising under the

patent laws of the United States.

III.

That heretofore, to-wit, prior to September 23, 1922,

plaintiff James W. McGhee, of Los Angeles, California,

was the original, first and sole inventor of a new and use-

ful invention, to-wit. Drapery Hook, not known or used by

others before his invention or discovery thereof, or pat-

ented or described in any printed publication in the United

States of America or in any foreign country, before his

invention or discovery thereof, or more than two (2) years

prior to his application for letters patent thereon in the

United States of America, or in public use or on sale in

the United States of America for more than two (2)

years prior to such application for letters patent therefor,

and not abandoned; that heretofore, to-wit, on the 23rd

day of September, 1922, the said James W. McGhee made

application in writing in due form of law to the Commis-

sioner of Patents of the United States of America for

letters patent for said invention, which application was then

duly filed in the United States Patent Office and the

Government fees therefor duly paid, and said James W.
McGhee complied in all respects with the conditions and

requirements of said law ; that by an instrument in writing
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executed in his name by said James W. McGhee and duly

delivered to plaintiff Edward C. Jinks, said James W. Mc-

Ghee did sell, assign, transfer and set over unto said plain-

tiff Edward C. Jinks an undivided one-half ( ^ ) interest in

and to said invention and all rights in and to all letters

patent to be granted and issued therefor, and did author-

ize and request the Commissioner of Patents to issue letters

patent in accordance with said written assignment; that

said instrument in writing was prior to November 27,

1923, duly recorded in the United States Patent Office, as

in and by said original instrument, or a duly certified copy

thereof ready in Court to be produced, will more fully and

at large appear; that after due proceedings had and due

examination made by the Commissioner of Patents as to

the novelty and patentability of said invention, heretofore,

to-wit, on the 27th day of November, 1923, letters patent

of the United States of America No. 1,475,306, signed,

sealed and executed in due form of law and bearing the

day and year last aforesaid, were granted, issued and de-

livered by the Commissioner of Patents of the United

States of America to plaintiffs, all as more fully and at

large will appear from said original letters patent or a duly

certified copy thereof ready in Court to be produced, as

may be required; that thereby there was granted and

secured to plaintiffs, their legal representatives and assigns,

for the term of seventeen (17) years from and after the

27th day of November, 1923, the exclusive right and lib-

erty of making, using and vending to others to be used, the

said invention throughout the United States of America

and the territories thereof; that plaintiffs are now, and at

all times from and after the 27th day of November, 1923,
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have been the (nvncrs and holders of said letters patent and

of all rights and jirivileg-es thereby granted and secured.

IV.

That said invention is of great value and has gone into

extensive use, and plaintiffs have manufactured and sold

numerous devices embcKlying the said invention and the

same have been generally adopted and used beneficially by

the pubHc at large, and the public at large has recognized

the same as a novel, patentable and beneficial invention.

V.

That without the license or consent of plaintiffs, and in

violation of the exclusive rights secured to plaintiffs by said

letters patent and at divers times since the grant, issu-

ance and delivery of said letters patent to plaintiffs, and

for the purpose of competing with plaintiffs and in order

to appropriate to themselves the public demand for devices

embodying said invention and to divert the trade therein

and the profits derivable therefrom from plaintiffs to itself,

defendant LeSage & Company, Inc., has, within the City

of Los Angeles, State of California, and elsewhere in the

United States, caused to be sold and used, and has sold

and used, and intends to continue to sell and use, drapery

hooks embodying and containing the said invention pat-

ented in and by said letters patent, and will continue to do

so unless enjoined and restrained by this Court.

VI.

That on the 9th day of March, 1927, the plaintiffs noti-

fied defendant in writing of said letters patent and of its

infringement thereof; that on the 14th day of March, 1927,

defendant, in answer to said notification of infringement,

notified plaintiffs that it had ceased infringing said letters
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patent by withdrawing the stock of hooks it had on hand

from the market and agreed in said letter that it would not

further infringe: that notwithstanding said promise and

agreement not to further infringe said letters patent, de-

fendant has, since March 14. 1927, infringed said letters

patent, and still continues to infringe, and threatens to in-

fringe said letters patent by selling and using drapery

hooks embodying and containing the said invention pat-

ented in and by said letters patent No. 1,475,306; that

thereby defendant has caused plaintiffs great damage, loss

and injury, and that defendant has realized great profits,

gains and advantages ; that plaintiffs do not know exactly

to what extent or how many of said devices embodying

said drapery hook invention the defendant has sold or

used, or caused to be sold or used, or the exact amount of

the profits and advantages accrued to the defendant there-

from, and pray full discovery thereof.

WHEREFORE, plaintiffs pray:

( 1 ) For a permanent injunction and a preliminary in-

junction pending this suit, restraining the defendant, Le-

Sage & Company, Inc., its officers, agents, attorneys, ser-

vants, employees and representatives, and each of them,

from infringing upon said letters patent.

(a) That the defendant be required to account for and

pay over to plaintiffs all such gains and profits as have

accrued or arisen or been earned or received by it by reason

of its unlawful acts as hereinbefore set forth, and all such

gains and profits as would have accrued to the plaintiffs

but for the unlawful doings of the defendant aforesaid

;

also all damages sustained by the plaintiffs by reason of the

violation and infringement by defendant of plaintiff's'

letters patent as hereinbefore complained of, and that your
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Honors will increase the actual damages assessed to a sum

equal to three (3) times the amount of said assessment

under the circumstances of the unlawful, wilful and unjust

infringement by the defendant.

(3) That the defendant may be decreed to pay the

costs of this suit.

(4) That the plaintiffs may have such other and fur-

ther relief as the circumstances of the case may require.

(5) That the defendant be required to answer, but not

under oath, oath to the answer of said defendant being

hereby expressly waived, and

(6) That a subpoena ad res., and writs of injunction,

both pendente lite and permanent, issue to said defendant,

LeSage & Company, Inc.

McGHEE & JINKS,

By James W. McGhee

Lyon & Lyon

Henry S. Richmond,

Solicitors for Plaintiffs.

[Endorsed]: No M 27 M United States District

Court Southern District of California Southern Division.

James W. McGhee and Edward C. Jinks, trading as Mc-

Ghee & Jinks, Plaintiffs vs LeSage & Company, Inc., a

corporation, Defendant. Bill of Complaint for Injunction

and accounting for infringement of U. S. Letters Patent

No. 1,475,306. Filed Jun 11 1927 R. S. Zimmerman,

Clerk By R. S. Zimmerman Lyon & Lyon Frederick S.

Lyon Leonard S. Lyon 708 National City Bank Build-

ing Los Angeles, Cal. Attorneys for Plaintiffs
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UNITED STATES DISTRICT COURT, SOUTHERN
DISTRICT OF CALIFORNIA, SOUTH-

ERN DIVISION.

JAMES W. McGHEE and ED-
WARD C. JINKS, trading as

McGhee & Jinks,

Plaintiffs, : No. M 27 M Equity.

vs.

LE SAGE & COMPANY,
INC., a corporation,

Defendant.

ANSWER
Now comes the defendant, LE SAGE & COMPANY,

INC., and for answer to the bill of complaint avers as

follows

:

I. Defendant admits that it is a corporation organized

and existing under and by virtue of the laws of the State

of California, as alleged in paragraph 'T" of the bill of

complaint, and that it has a principal place of business at

Los Angeles, California, within the Southern Division of

the Southern District of California, but defendant is not

informed, save by said bill of complaint, as to whether

plaintiffs are citizens of said City of Los Angeles, trading

under the firm name of McGhee & Jinks, and therefore

requires such proofs thereof as plaintiffs may be advised.

II. Defendant admits that this is a suit in equity aris-

ing under the patent laws of the United States, as alleged

in paragraph "11" of the bill of complaint.
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TIL Defendant admits that Letters Patent of the

United States, No. 1.475,306, were granted to plaintiffs on

November 27, 1923, but it is without knowledge as to the

other allegations contained in paragraph "III" of the bill

of complaint, and therefore denies the same.

IV. Defendant denies each and every allegation in

paragraph "IV" of the bill of complaint.

\'. Referring to paragraph "V" of the bill of com-

plaint, defendant denies each and every allegation in said

paragraph contained.

VI. Referring to paragraph "VI" of said bill of com-

plaint, defendant admits that plaintiffs notified defendant

in writing of said Letters Patent on or about the ninth day

of March, 1927, but it denies each and every other allega-

tion in said paragraph contained.

VII. Defendant further answering avers that said Let-

ters Patent are invalid and void because all material and

substantial parts of said alleged invention therein set forth

and claimed were described more than two years prior to

the application of said James W. McGhee for a patent

therefor, or prior to the alleged invention thereof, in the

following patents and printed publications

:

(a) UNITED STATES LETTERS PATENT.
No. 1,069,999 to Edith B. Ashmore, dated August 12.

1913.

(b) BRITISH PATENTS.
British Patent No. 15,079 of 1910 to Anne Timmis.

" 5,780 of 1886 to Henry C. Harrison.

" 28,885 of 1912 to French and others.

(c) PUBLICATIONS.
Page 5 of a Manufacturers Catalogue published on or

before June 9, 1882 and circulated among the trade and
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public both in England and in the United States by James

Whitefield & Sons of Birmingham, England.

Page 136 of a Manufacturers Catalogue, published

about April 24, 1891, and circulated among the trade and

public, both in England and in the United States, by

James Whitefield & Sons, of Birmingham, England.

Page 62 of a Manufacturers Catalogue, published in

1895, and circulated among the trade and public, both in

England and in the United States, by Tonks, Ltd., of Bir-

mingham, England.

Also other patents and publications not now known to

defendant with sufficient accuracy for insertion herein, but

which, when ascertained, defendant prays leave to insert

herein by amendment.

VIII. Defendant avers that said Letters Patent are

invalid because the alleged invention thereof was known

to, or used by others in this country before the alleged in-

vention or discovery thereof by said James W. McGhee,

to wit : by the patentees of the patents set forth in para-

graph "VI" of this answer, their assistants and employees

and by H. L. Judd Company, a corporation, of Walling-

ford, Connecticut, also by various other persons, firms and

corporations whose names are not at present known by the

defendant with sufficient accuracy for insertion herein, but

which, when ascertained, defendant prays leave to insert

herewith by amendment.

IX. Defendant avers that said Letters Patent are in-

valid because the alleged invention thereof had been intro-

duced into public use or placed on sale in this country by

various persons or concerns and at various places more

than two years prior to the date of the application of

James W. McGhee for Letters Patent therefor, to wit:
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Edith B. Ashmore at Philadelphia, Pennsylvania, Somer-

ville, New Jersey and elsewhere

;

H. L. Judd Company, a corporation at Wallingford,

Connecticut, New York, N. Y. and elsewhere, and by vari-

ous other persons, firms and corporations whose names are

at present not known to the defendant with sufficient ac-

curacy for insertion herein, but which, when ascertained,

defendant prays leave to insert herein by amendment.

X. Defendant avers that said Letters Patent are in-

valid because the alleged invention thereof involved no in-

ventive act, in view of the state of the art at the time said

invention was alleged to have been made.

WHEREFORE, defendant prays that said bill of com-

plaint may be dismissed with costs to defendant.

Dated, July 28th, 1927.

LE SAGE & COMPANY, INC.,

by

W L LeSage
President.

James E. Neville

Clarke & Bowker

Solicitors for defendant.

Mitchell & Bechert

Of Counsel.

[Endorsed]: Original No. M 27 M Equity. United

States District Court, Southern District of California

Southern Division. James W. McGhee and Edward C.

Jinks, trading as McGhee & Jinks, Plaintiffs, vs. Le Sage

& Company, Inc., a corporation, Defendant. Answer

Mitchell & Bechert Solicitors for Defendant 420 Lexing-

ton Avenue New York, N. Y. Received copy Aug 2- '27

Leonard S Lyon Atty for Plaintiff Filed Aug 2 1927 R.

S. Zimmerman, Clerk By Edmund L. Smith Deputy Clerk
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At a stated term, to wit: The January Term, A. D. 1928

of the District Court of the United States of America,

within and for the Southern Division of the Southern Dis-

trict of California, held at the Court Room thereof, in the

City of Los Ang-eles on Saturday the 23rd day of June in

the year of our Lord one thousand nine hundred and

twenty-eig"ht

Present

:

The Honorable WM. P. JAMES. District Judge.

James W. McGhee and Edward C. )

Jinks, trading as McGhee & Jinks, )

Plaintiffs. )

vs. ) No. M-27-M Eq.

)

LeSage & Company, Inc.. a corpora- )

tion.
)

Defendant. )

This cause having been heretofore tried before the

Court, evidence having been presented and arguments

heard, and the cause having been submitted for decision

;

and certain objections having been made to the introduction

of trade-catalogues and pages therefrom, the Court having

first considered such objections in connection with deposi-

tions taken in England, which are ordered filed, and said

objections are overruled with an exception to plaintiffs

;

and all matters having been duly considered, the Court

finds the device having been marketed by defendant, is

substantially that described in the patent of the plaintiffs,

but the Court finds that said patent of plaintiff is invalid

in that it discloses no invention over devices made and

marketed prior to the date of the patent application, and

that plaintiffs' device was not new in the art; the Court
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does not find that the device of plaintiff was specifically

anticipated by such devices so made and marketed at such

prior times. Decree is accordingly ordered to be entered in

favor of defendant, with costs.

IN THE UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

SOUTHERN DIVISION.

JAMES W. McGHEE and EDWARD
)

C JINKS, trading as McGHEE & )

JINKS, )

Plaintiffs )

)

vs. ) IN EQUITY
)

Le SAGE & COMPANY, INC., a cor- ) NO. M-27-M.
poration, )

)

)

Defendant. )

)

FINAL DECREE
The above entitled suit having come on for trial upon

the pleadings and proof produced on behalf of the respec-

tive parties, LYON & LYON and HENRY S. RICH-

MOND, on behalf of Plaintiffs, and GEORGE H. MIT-

CHELL, JAMES E. NEVILLE and RAYMOND IVES

BLAKESLEE, Esquires, on behalf of Defendant, and the

cause having been argued, and memoranda having been

filed on behalf of the respective parties and due considera-

tion having been given in the premises,
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IT IS ORDERED, ADJUDGED AND DECREED
that the Bill of Complaint be. and the same is, hereby dis-

missed and that Defendant have judgment against Plain-

tiffs, and each of them, for the sum of Eighty two and

60/100 dollars, as costs to be taxed by the Clerk of this

Court.

Dated at Los x'Kngeles, California, this 6th day of July,

1928.

Wm P. James

District Judge.

Approved as to form provided in Court Rule 44.

Lyon & Lyon

Henry S. Richmond

Solicitors and Counsel for Plain-

tiffs.

Decree entered and recorded Jul 6- 1928 R. S. Zimmer-

man, Clerk By Murray E. Wire Deputy Clerk

[Endorsed] : In Equity M-27-M United States District

Court Southern District of California Southern Division

James W. McGhee and Edward C. Jinks, etc. Plaintiff vs

Le Sage & Company, Inc., a corporation Defendant Final

Decree Filed Jul 6 1928 R. S. Zimmerman, Clerk By

Murray E. Wire Deputy Clerk
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IN THE DISTRICT COURT OF THE UNITED
STATES FOR THE SOUTHERN DISTRICT

OF CALIFORNIA, SOUTHERN
DIVISION.

McGHEE & JINKS, )

)

Plaintiffs. )

)

vs. ) In Equity No. M-27-M.

)

LE SAGE & COMPANY. )

INC, )

Defendant. )

STATEMENT OF TESTIMONY UNDER EQUITY
RULE 75.

This cause came on for trial on May 3, 1928, at ten

o'clock A. M., plaintiffs being represented by Henry S.

Richmond and Lyon & Lyon, and defendant being repre-

sented by Raymond Ives Blakeslee. and James E. Neville,

of Clark & Bowker. and George H. Mitchell, of Mitchell

& Bechert.

Letters Patent in suit, No. 1,475,306, were introduced

in evidence as Plaintiffs' Exhibit 1.

The assignment of an interest in the patent in suit from

James W. McGhee to Edward C. Jinks was introduced in

evidence as Plaintiffs' Exhibit 2.

A carton of drapery hooks, marked "one gross, No. 372,

brass drapery hooks, made in U. S. A.," was introduced

in evidence as Plaintiffs' Exhibit 3-A, and it was stipu-

lated by the defendant that the hooks so introduced in

evidence were sold by the defendant. An invoice of LeSage
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( Testimony of Wilfred L. LeSage—James W. McGhee)

& Company was introduced in evidence as Plaintiffs' Ex-

hibit 3-B. It was also stipulated by defendant that the

invoice was delivered to the purchaser by the defendant

at the time the drapery hooks, Plaintiffs' Exhibit 3-A, were

sold.

WILFRED L. LeSAGE,

president of the defendant company, called as a witness

on behalf of plaintiff, being first duly sworn, testified as

follows, upon Direct Examination:

My name is Wilfred L. LeSage. The letter that you

show me was written by me and I am familiar with the

contents thereof.

(The letter identified by the witness was introduced in

evidence as Plaintiffs' Exhibit 4.

)

JAMES W. McGHEE,

one of the plaintiffs, called as a witness on behalf of plain-

tiffs, being first duly sworn, testified as follows, upon

Direct Examination

:

My name is James W. McGhee. I am one of the plain-

tiffs in this case. My partner is Mr. E. C. Jinks, present

here in court. I am engaged in manufacturing drapery

hardware, known as the Non-Sew-On drapery hooks, and

so forth. The carton of Non-Sew-On drapery hooks

shown me are manufactured by McGhee & Jinks. They

are made of brass wire. They are manufactured by

McGhee & Jinks and sold to the trade. The purpose for

which they are sold is to support draperies.

(The carton of Non-Sew-On drapery hooks just identi-

fied by the witness was introduced in evidence as Plain-

tiffs' Exhibit 5.)
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(Testimony of James W. McGhee)

I am the inventor or the patentee of patent No.

1,475,306, the letters patent in suit. I have been acquainted

with the drapery business since 1900, and in that time I

have been acquainted with the kind of drapery hooks com-

monly sold to the trade. At the time I brought out my

patented drapery hook, there was being sold a drapery

hook that we used to sew on with needle and thread, re-

quiring thread, needle and labor. I have a sample with me

of the hook on a piece of drapery material, sewed on. In

comparing the hook that was sewed onto the drapery with

the drapery hooks of the patent in suit, I will state in the

olden days we had to sew the drapery hooks on as illus-

trated right here, with thread, which required labor and

thread and also time. I conceived the idea of making Non-

Sew-On drapery hooks, and this is one of them (exhibiting

to the court a drapery hook from Plaintiffs' Exhibit 5).

I conceived the idea of making a drapery hook with an arm

to go on the outside and to be pointed and to close in

against the inside in order to pinch the drapery material,

like the bottom of this piece of drapery. That won't fall

out of the drapery. When placed in drapery material like

this, the material rests on the bottom and is pinched by the

hook, and when the hook is ready and the drapery ready

for installation they hang on a rod and they are pointed

on one end.

We have been manufacturing these Non-Sew-On drapery

hooks since the latter part of 1923, and from that time up

to the present date we have sold approximately 60,000

gross of these drapery hooks. These drapery hooks have

been sold throughout the United States. The Kirsch

Manufacturing Company, of Sturgis, Michigan, have taken
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( Testimony of John Day)

nearly our output, and they have been sold all over the

United States, and I understand some places in foreign

countries; I can't say just where. But the Kirsch Manu-

facturing Company have carried these and advertised them

and sold them all over the country.

Upon

Cross-Examination,

Mr. McGhee testified as fol-

lows :

The Kirsch Manufacturing Company has not been our

sole distributor, but they have handled nearly all our out-

put. I would say 90 per cent or 95 per cent of our output.

The Kirsch Manufacturing Company act as jobbers.

"THE COURT: I think we can assume that the device

is useful and salable. Now, is there anything else that is

important?"

(Plaintiffs rested.)

Defendant introduced the depositions of John Day, R.

D. H. Vroom and William H. Edsall.

JOHN DAY,

a witness called on behalf of defendant, being duly sworn,

testified as follows, upon

Direct Examination.

My name is John Day. I reside at 509 Center Street,

South Orange, New Jersey, and my occupation is manu-

facturer of hardware. I am connected with the H. L.

Judd Company. The H. L. Judd Company are makers of

a miscellaneous line of upholstery hardware. My connec-

tion at present is president of the company. I have been
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{
Testimony of John Day

)

president since 1900. I have been connected with the com-

pany since 1870. I started in business with Mr. Judd when

we had one other employee beside myself. My duties were

to keep the books, make out the bills, sell the g-oods, deliver

the goods, and do anything else that was to be done around

the plant. The factory of the Judd Company is located

at Wallingford. Connecticut. It has offices located in

Boston, New York and Chicago. It also has a factory

at Chattanooga, Tennessee. I am familiar with the manu-

facture and sale of drapery hooks. My duties during the

past year have brought me in contact principally with the

sale of various kinds of drapery hooks during the past

year. My own office is located at 87 Chambers Street,

and I have been in that office a little over fifty years. In

other words, the office of H. L. Judd Company has been

located in the same building for over fifty years. The

brown covered book, having on the outside a large letter

"T", that you show me, I am able to identify.

*'Q What is that book ?

"A Catalogue issued by The Tonks Company of Bir-

mingham, England.

"MR. RICHMOND: Motion is made to strike the

answer of the witness on the ground that the witness is

not qualified to answer; that the answer of the witness is

the conclusion of the witness.

"Q When did you first see that particular volume which

you hold in your hand?

"A We have had this book in our possession for many
years.

"MR. RICHMOND: Motion is made by counsel for

plaintiffs to strike the answer of the witness on the ground

that the same is not responsive to the question."
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It would be impossible for me to say the first particular

day that I saw this Tonks catalogue. In 1883 1 went over

to Birmingham in England and purchased merchandise

from the Tonks Company. We continued to buy goods of

them for a number of years, and in the course of pur busi-

ness relations with them we received this catalogue. The

day we received it I couldn't tell at this time. It has been

in our possession more than ten years.

"Q How do you know that you have had this book

in your possession for 16 years at least?

"A I know that we ordered goods from that catalogue

by mail and used the catalogue in our business in import-

ing merchandise from Tonks & Company.

"MR. RICHMOND: Motion is made to strike the

answer on the ground that the same is not responsive and

furthermore is the opinion and conclusion of the witness

and not based on personal knowledge."

When I state we ordered goods from that catalogue, I

mean that the orders were made by my direction. The

nature of the business of Tonks, Ltd., of Birmingham,

England, is manufacturers of metal goods, and that was

the business which they conducted when I visited them

in 1883.

"MR. MITCHELL: I offer in evidence the book iden-

tified by the witness and ask the Notary to mark the same

"Defendant's Exhibit No. A, Catalogue of Tonks, Ltd.'

"MR. RICHMOND: Objection is made to the offer

on the grounds that the same has not been properly identi-

fied ; that the same is not relevant or material ; that no

proof of its publication has been made and no proof of

its circulation. Objection is further made that the offer
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does not conie under the head of 'Publications' set forth

in the Revised Statutes."

I recognize the book with the letters "G W" on the out-

side. In 1881 I went to England and purchased merchan-

dise from George Whitehouse, the publisher of this book.

We purchased a great many goods of this firm for many

years. I find in this book a letter written by Whitehouse

to H. L. Judd Company, soliciting our business and quot-

ing prices on goods illustrated in the catalogue. I saw this

book at the time it was received by us. It would come to

me, as 1 was at that time conducting the importation of

hardware. The book that 1 have identified has been in my
own possession more than twenty years.

"Q How do you know that that book was published

by George Whitehouse?

"MR. RICHMOND: Objection, on the ground that

the question is immaterial, irrelevant and incompetent and

not the proper method of proof and calls for the opinion

and conclusion of the witness.

"A We received the catalogue direct from George

Whitehouse with his letter quoting prices on the mer-

chandise represented.

"MR. RICHMOND: Motion made to strike the an-

swer of the witness on the ground that the same is just

the opinion and conclusion of the witness."

The letter quoting prices to us is in the book. It is

pasted in the book. The letter was in the book when we

received it, June 9, 1882.

"MR. RICHMOND: Further objection is made to

the letter just testified to by the witness on the ground that

the same has not been properly identified; that the same
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is self-serving; furthermore, that no opportunity was given

counsel for plaintiffs to cross-examine the writer thereof.

Furthermore, it is the opinion and conclusion of the wit-

ness and not founded on fact."

In my last answer I stated that the letter dated June 9,

1882, was pasted in the book which we are discussing,

when we received it June 9, 1882, and I make that state-

ment on my own knowledge.

"MR. MITCHELL: I offer the book identified by

the witness and ask the Notary to mark the same 'Defend-

ant's Exhibit P>, Whitehouse Catalogue (1882).'

"MR. RICHMOND: Objection is made to the intro-

duction of the catalogue marked 'Exhibit B' on the same

ground as urged to the oft'er of Defendant's Exhibit A.

Further objection that the same has not been pleaded by

defendant in its answer. Further objection to Exhibit B

of defendant is urged, now having for the first time seen

the so-called letter from George Whitehouse, and objection

is made and the court's attention is called that the writing

so pasted in the book is not a letter, as it is not signed by

anyone."

1 recognize the book that you show me as being the

Whitefield catalogue. We purchased goods from the

Whitefield Company. The Whitefield Company are manu-

facturers of hardware. We have had the book in our pos-

session for many years.

"Q. When did you first see the book which you are

holding in your hand and which you have referred to as

a catalogue of the Whitefield Company?

"A I find in the catalogue a date written in the cata-

logue, '1891'; we have no knowledge as to who wrote that.
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"MR. RICHMOND: Motion is made to strike the

answer on the ground that the same is not responsive to

the question.

The book under discussion has been in my possession

during the period of time which the Judd Company has

had it. That book has been under my personal observation

for over twenty years.

••MR. MITCHELL: I offer in evidence the Whitefield

catalogue identified by the witness and ask the Notary to

mark the same •Defendant's Exhibit C, Whitefield cata-

logue.'

"MR. RICHMOND: Same objection to the offer as

urged to defendant's Exhibits A and B."

We used the catalogues. Defendant's Exhibits A, B and

C, to select merchandise which we wished to order from

them, and did order. We first purchased merchandise at

Birmingham in 1881 and have continued to purchase mer-

chandise more or less ever since. The book that you now

show me is the book in which we record our orders for

importation of merchandise from abroad. That book is

in use at the present time. I can tell by looking at that

book that it has been in the possession of the Judd Com-

pany since 1882. I base that statement on my own knowl-

edge. I find orders given George Whitehouse for mer-

chandise which we purchased, which confirms my knowl-

edge. The entries in this book were made by our com-

pany in the regular course of business. I find in this

book reference to the goods of Tonks, Ltd., of George

Whitefield and George Whitehouse. They are copies of

orders which I placed personally with the manufacturers

in Birmingham. Referring to Exhibit D, I find on page
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31 order from George Whitehouse, and on page 91 from

William Tonks. The hook that you hand me is known as

the Ashmore hook. It is made for the purpose of hanging-

draperies and is manufactured by the H. L. Judd Com-

pany. In the manufacture and sale of this hook, we refer

to it as the Ashmore patented hook.

"MR. MITCHELL: I offer the specimen pin referred

to by the witness and request the Notary to mark the same

'Defendant's Exhibit E, Ashmore Patented Pin.'
"

The pin that you show me is a pin that was made and

patented by John Day, myself. This pin has been manu-

factured and sold by the H. L. Judd Company for many

years. The patent was taken out I think about twenty-

five years ago. We have sold a great many of them. The

purpose for which this hook was used was for hanging-

draperies. These hooks were sold all over the United

States. I do not remember the number of the patent cov-

ering this hook.

"MR. MITCHELL: Defendant offers in evidence the

so-called 'Day' pin referred to by the witness and asks that

the same be marked 'Defendant's Exhibit F, Day Pin.'
"

The order book. Exhibit D, is in use at the present time,

but we are importing very few goods today.

On
Cross-Examination,

the witness Day testified as follows

:

I have been president of the H. L. Judd Company

since 1900, and as president of the Judd Company I am

its executive and directing head. I am not acquainted

with the defendant corporation, LeSage & Company, but

I have met Mr. LeSage once. We sell LeSage & Com-
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pany merchandise. I mean by "we" the H. L. Judd Ccmi-

pany. The H. L. Judd Company manufactured the hooks

which were sold by the defendant, LeSage & Company,

Inc., which are alleged to infringe the letters patent of

plaintiffs. 1 do not know that the H. L. Judd Company

have contributed anything to the defense of the defend-

ants, LeSage & Company, in this suit. H. L. Judd Com-

pany, to my knowledge, have not contributed or borne or

agreed to bear any of the expense of defendant, LeSage &
Company, in this suit now before the court. It is my
understanding that eventually the H. L. Judd Company

will pay for the cost of defending this suit by the defend-

ant LeSage & Company, Inc. We will protect any cus-

tomer of ours in any suit brought against it. It is my
understanding that the H. L. Judd Company will pay all

the expenses of this litigation, but I do not understand that

the H. L. Judd Company is conducting the defense. H. L.

Judd Company engaged the firm of Mitchell & Bechevt,

attorneys at law of New York City, to appear as solicitors

for defendant in this case. The H. L. Judd Company have

agreed to pay the fees of Mitchell & Bechert and the other

costs of defending this cause.

I first saw a device Hke Defendant's Exhibit E about six

years ago. I am testifying from unaided recollection. It

may have been less than six years ago, of course, but I can

find the record to be exact. Some of the testimony that I

have given concerning the dates when I first saw the cata-

logues, Defendant's Exhibits A, B and C, is by my un-

aided recollection, and some of it is aided. I mean by

"aided recollection", referring to Exhibit B, I would call

the written quotations made by George Whitehouse, dated
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June 9, 1882, pasted in the catalogue, would be aided in-

formation. Another thing that aids my recollection is my
trip to England in 1881, also in 1883, also in purchasing

merchandise from these people selected from the cata-

logues in question, enables me to say that we had con-

stant use of these catalogues in the conduct of our impor-

tations. This book. Defendant's Exhibit D, shows that we

made purchases of merchandise about the same time, of

merchandise selected from these catalogues. Exhibit D
does not refer to the catalogues. It refers only to the mer-

chandise.

1 have no knowledge that we have agreed to pay the

costs of LeSage & Company, but I will say here that we

shall do so. We would be a small concern if we did not

do so.

On
Redirect Examination,

Mr. Day testified as follows

:

Referring to Defendant's Exhibit E, the Ashmore pin, I

can produce a document that would identify the date when

we first began to manufacture and sell that pin. The

document referred to is a contract made with Mrs. Ash-

more, the inventor of the pin. We made a contract with

the lady to manufacture and sell the article on a royalty

basis. The date on that document would prove what we

are saying. My age is between 78 and 79 years.

R. D. H. VROOM,

a witness called on behalf of defendant, being duly sworn,

testified as follows:
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My name is Robert D. H. Vroom. I reside at Port

Richmond. Staten Island. My age is 55. My occupation,

sales manager of the H. L. Judd Company. I entered the

employ of H. L. Judd Company in 1888, as city bill clerk;

I was advanced to out-of-town bill clerk ; then purchase

ledger clerk : then sales ledger clerk ; cashier, then to the

sales department. In 1897 I was made a traveling sales-

man, traveling from Kansas City west. Subsequently,

Cincinnati and Columbus were added to my territory.

About November 30, 1911, I ceased traveling and came

into the store. Since that time I have been in charge of

sales, also interested in the manufacturing of our goods,

getting up new items. I am now a director and secretary

of the company, assistant treasurer, and also still sales

manager.

In December, 1911, the key to a private closet was

turned over to me. In that closet were the books. Ex-

hibits A, B. C and D. Shortly thereafter I reviewed them

with an idea of looking over the early English manufac-

ture and seeing if there was anything we could adapt to

our manufacturing business, and found numerous items in

those books which were inspirations for goods subsequently

made by us. Some of these items are still made in stock

and still selling. These books. Defendant's Exhibits A, B

and C. from December, 1911, until two or three years ago,

reposed in the original private closet. Our private records,

however, have so enormously increased of recent years that

it was necessary to make more room for records or store

these records elsewhere. I then went through all the con-

tents of this closet, dispensed with some old books, but

these have been securely packed in a case under my juris-
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diction since that time. I do not mean that these books

have been securely packed since 1911 ; probably since 1922.

1911 to 1922 they were in our private closet with a Yale

lock. I recognize Defendant's Exhibit D, Judd Foreign

Purchase Book, as one of the books. I also recognize the

handwriting in that book. The handwriting of some of the

items is by Fred Judd, a nephew of H. L. Judd, who came

with us about 1880, but who left our service prior to my
becoming sales manager in 1912. I also recognize the

handwriting of Mr. F. W. Prentiss, who is now treasurer

of the company and who is now at 87 Chambers Street.

He has not made entry in these books since 1911, at which

time he turned them over to me. This book. Defendant's

Exhibit D, contains a copy of foreign purchases by H. L.

Judd Company. I find in Defendant's Exhibit D refer-

ences to purchases from Tonks, Ltd., George Whitehouse

and George Whitefield. Referring to Defendant's Exhibit

D, I have just reviewed the Tonks catalogue and find that

we bought from William Tonks towel rails No. 4087, illus-

trated on page 158 of Exhibit A, the reference being copy

of invoice on page 93 of Exhibit D, invoice date May 31,

1883. I also find in catalogue Exhibit B towel rail 549 and

550 on page 8 and then in Exhibit D a copy of foreign in-

voices, invoiced by Mr. George Whitehouse, dated Feb. 6,

1883, calling for one dozen towel rails 549 and 550 and

551. These catalogues were used to buy goods from Eng-

lish manufacturers due to the fact that they had no repre-

sentatives traveling in this country.

"MR. RICHMOND: Motion is made to strike the last

portion of the witness' answer, 'These catalogues were

used to buy goods from English manufacturers due to the

fact that they had no representatives traveling in this
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country.', on the ground that according to Exhibit D and

to the testimony of the witness himself these entries were

made several years before the witness came with the H. L.

Judd Company or its predecessors; furthermore, that such

testimony is the opinion and conclusion of the witness."

Defendant's Exhibit E, the Ashmore hook, was made by

the H. L. Judd Company at the Wallingford factory and

sent down to New York and I took it out of one of our

regular boxes, sent it by a messenger to this office. We
began making these pin hooks shortly after the issuance of

a patent to Mrs. Ashmore. These goods were on the mar-

ket before 1918. I am sure our records will show that we

made sales prior to 1916. 1 know of no other hook exactly

like the sample, Exhibit E, which was made under Mrs.

Ashmore's patent. The Ashmore patent 1,069,999, which

you have handed me, is the patent which is referred to in

defendant's answer, and that is the patent to which I made

reference in my previous answer. The H. L. Judd Com-

pany has manufactured hooks like Exhibit E for more than

eight years and has offered them for sale all over the

United States. They have been offered for sale all over

the United States. They have been illustrated in cata-

logues which have been sent to all parts of the United

States, and numerous sales have been made in the United

States. There is a document in the files of the H. L. Judd

Company which would fix the date when we first began to

sell hooks like Exhibit E. The document I refer to is fac-

tory records of shipments and bonuses paid to Mrs. Ash-

more. There are records in New York showing the actual

sales of Ashmore hooks. We sold these hooks under a

license from Mrs. Ashmore.
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The witness R. D. H. Vroom testified as follows on

Cross-Examination

:

T am quite a larg-e stockholder in the H. L. Judd Com-

pany and am acquainted with the defendant, LeSage &

Company, Inc. The H. L. Judd Company agrees to defend

any suit against our clients when we manufacture the mer-

chandise that they buy from us and somebody objects to:

The H. L. Judd Company has agreed to defray the ex-

penses of the defense of this suit. I do not know that the

H. L. Judd Company has agreed, in the event of a decree

being entered against the defendant, LeSage & Company,

Inc., for profits and damages, that it will pay any such

awards as may be given by the court or not, but if it has

not, it will. My testimony regarding the first manufacture

of this hook is not based upon my unaided recollection.

My testimony in that regard is based upon a copy of the

patent, because shortly after the patent was issued we were

in production on the hook, I mean the Ashmore pin hook.

The witness Vroom testified as follows on

Redirect Examination

:

The paper called "License" that you show me, I recog-

nize. It is a contract entered into by the H. L. Judd

Company, Inc., and Edith Bancroft Ashmore, to manufac-

ture and sell exclusively the Ashmore pin. That docu-

ment aids my recollection or memory, as the case may be,

of the date when we began to sell the Ashmore patented

pin. We began manufacturing and offering for sale the

Ashmore pin within six months after that contract was

signed. We were offering the Ashmore pin hooks for sale

before January 1st. 1915, probably July of 1914. We



32 James W. McGhee ct «/.. vs.

(Testimony of R. D. H. Vroom)

have sold the Ashmore hook continuously since that time.

We are selling them today.

"MR. MITCHELL: I offer in evidence agreement be-

tween Edith Ashmore and H. L. Judd Company, dated

January 14, 1914, and the same is marked 'Defendant's

Exhibit G, Ashmore Royalty Contract.'

The Ashmore contract is signed for H. L. Judd Com-

pany by John Day, President, who is the same John Day

that testified here today. I recognize the signature, John

Day, President, as being the signature of John Day who

testified today.

Recross-Examination

the witness Vroom testified as follows:

The portion or portions of Defendant's Exhibit G which

call to my memory the manufacture of the Ashmore hook

in July, 1914, are the words, "Signed at New York, this

14th day of January, 1914." The reason that the date of

the contract, 14th day of January. 1914, fixes the time in

my memory, is that it took us two or three months to get

out the tools; it took us but a short time to produce the

goods after the tools were made. In 1914 business condi-

tions, if you recall, were very unsatisfactory. We hadn't

much work on hand. We had very little new goods in pro-

cess. It rarely takes us over six months to get out new

goods after we have decided to make them. Generally two

or three months. My testimony is based on how long it

generally takes our company to get under production on a

device, rather than upon my memory of the first manufac-

ture of this Ashmore hook, as far as the exact date is con-

cerned, but there is no doubt in my mind that we were

manufacturing those goods more than eight years ago.
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WILLIAM H. EDSALL,

a witness produced on behalf of defendant, being duly

sworn, testified as follows:

My name is William H. Edsall; age 70 plus; residence,

Wallingford, Connecticut; occupation, manufacturer. I

am Vice-president of the H. L. Judd Company. I have

been connected with that company more than 52 years,

since 1884 as a director, and since 1900 as vice-president.

As to my duties as vice president, I have charge of the

manufacturing part of the business. I have been in charge

of the manufacturing end of the business over forty years.

I recognize Defendant's Exhibit F. It is a hook that was

manufactured by us. I would say that we have manu-

factured it for over forty years. It is made of spring

brass wire. We make possibly a dozen styles of other

types of spring hooks, and they are mostly made from

spring brass wire. We use spring brass wire to make ten-

sion. The hook would be of very little value if it did not

have tension. I have seen a hook very similar to Defend-

ant's Exhibit 100 for Identification. This hook just shown

to me, Defendant's Exhibit 100 for Identification, was

manufactured by H. L. Judd Company. It was first manu-

factured by us in the fall of 1926, I think in the late fall.

At that time I did not know of the patent in suit. The

letter which you show me I recognize. I dictated it and

signed it. I notice there is attached to it what appears to

be an envelope. I recognize that envelope as being the en-

velope in which I mailed the letter. After mailing this

letter, it was returned to the post office undelivered.

"MR. MITCHELL: I ask the Notary to mark the

letter for identification as 'Defendant's Exhibit 101 for

identification.'
"
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My attention was never called to Letters Patent No.

1,334,661, dated March 23, 1920. to James W. McGhee,

but I investigated it myself. The circumstances under

which I investigated it are as follows : We had some cor-

respondence in the spring- of 1921 with our representative

on the coast regarding the manufacturing of this McGhee

hook as now made. That correspondence was sent me by

'Mr. Vroom. I returned it with comment at the time, call-

ing attention to the various hooks that we made, question-

ing the advisability of putting in another hook in our ex-

tended line. My recollection is the inquiry came regard-

ing supplying McGhee with a quantity of these hooks and

as I understood from the correspondence his credit was un-

certain and his representation that he was to get a new

patent, under the circumstances it was unwise for us to

make any agreement with him until we knew the terms of

his patent and were satisfied as to his credit. Further con-

sideration of the matter was dropped until the spring of

1926.

I reviewed a copy of the patent and later submitted it to

our attorneys, who advised the McGhee hook was not made

in accordance with that patent (No. 1,334,661). I never

saw a hook made in accordance with patent No. 1,334,661.

Our company first learned of the existence of the patent

in suit in the spring of 1927.

"MR. MITCHELL: 1 offer in evidence McGhee pat-

ent No. 1,334,661 of March 23, 1920, for a drapery hook

for use as part of the witness's deposition. Notary marks

the same Defendant's Exhibit H."
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On

Cross-Examination

the witness Edsall testified as follows:

The hook that you show me. Defendant's Exhibit 100

for Identification, is the hook that I had the correspondence

about in the spring of 1921. The correspondence was had

between myself and Mr. Vnjom. I don't know where that

correspondence is at the present time. The testimony that

I am giving at this time is not from my unaided memory or

recollection. I have some few copies in my correspondence

file with Mr. Vroom with relation to this matter. I have

those copies with me. ( Witness produces correspondence.

)

"MR. RICHMOND: The correspondence just pro-

duced by the witness is introduced in evidence as Plain-

tiff's Exhibit No. 200 to the deposition of William H.

Edsall. The Notary is asked to mark the same accord-

ingly."

The correspondence which is mentioned in Plaintiff's

Exhibit 200 to the deposition of William H. Edsall, T re-

turned to Mr. Vroom. We did not begin the manufacture

of hooks like Defendant's Exhibit 100 for Identification

until 1926. The circumstances that caused us to commence

the manufacture of such hooks at that time was probably

the call from our representative on the coast. I mean that

there was a demand for such a hook on the Pacific coast at

that time. Our representative on the Pacific coast did not

send samples of the McGhee hook directly to me. but I re-

ceived the hooks from our New York office. 1 am unable

to state whether I received the samples from our New York

office through the mail or whether the sample was delivered

personally. The sample furnished by the New York office
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was contained in a carton. This carton was not labeled

that they were manufactured by McGhee & Jinks at Los

Angeles, California, and that Kirsch Manufacturing Com-

pany was the distributor of those hooks. The carton was

labeled, according to my recollection, substantially, "one

gross of hooks, patented, McGhee & Jinks, Manufacturers,

Los Angeles." That is my recollection. When I received

this carton of McGhee & Jinks hooks, I recognized these

hooks as being similar hooks that I had considered in 1921,

and to which T referred in my correspondence. Plaintiff's

Exhibit 200 to the deposition of William H. Edsall. By

the use of the word "similar", I mean that the hooks were

identical in construction. It is my recollection that I was

informed in 1921 that Mr. McGhee was going to apply for

a patent on the hooks like Defendant's Exhibit 100 for

Identification. I wrote to McGhee & Jinks direct. I had

never had any direct correspondence with McGhee & Jinks

in 1921 concerning these hooks. I cannot tell you why I

did not seek the information from our Pacific coast repre-

sentative. We did not have our patent attorneys make a

search to find whether a patent had been issued to Mc-

Ghee. We commenced manufacturing the alleged infring-

ing hook about six months after receiving the sample of the

McGhee hooks from our New York office in 1926. I can-

not fix the day and month from my memory the first manu-

facture of the alleged infringing hook, but I can obtain it

from our records ; but I would say it was in the late fall of

1926. I believed in 1926 that the McGhee mentioned on

the label of the carton was the same McGhee who had had

the matter of manufacturing the identical hook up with

our company in 1921. 1 had before me at our plant in
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Wallingford, Connecticut, the McGhee & Jinks hook at the

time we designed and manufactured the alleged infringing

hook like Defendant's Exhibit 100 for Identification. Ap-

parently the McGhee & Jinks hook and Defendant's Ex-

hibit 100 for Identification are made of the same material,

which is spring brass wire. They are both made for the

same purpose, and, I assume, are sold in open competition

with each other, and the purpose for which we manufac-

tured the alleged infringing hook was to sell them to the

trade in competition with the McGhee & Jinks hook.

The witness R. D. H. Vroom, recalled for further

Cross-Examination,

testified as follows

:

In 1926 I furnished a carton of McGhee & Jinks hooks to

Mr. Edsall of our company, and the purpose of furnish-

ing those McGhee hooks to Mr. Edsall was to see if in his

opinion we could make it without infringing anybody's

patent. The box, as I recall, was marked "McGhee &

Jinks." I am not certain that it gave the location of the

manufacture. I am certain that it bore no patent date, I

think it was marked "Patented." After these hooks were

furnished to Mr. Edsall, Mr. Edsall reported that his file

indicated that McGhee & Jinks had taken out a patent on a

pin hook, but that the hook and the box marked "Patented"

was not made under patent No. 1,334,661, which was the

only patent that he had in his file. I did not know that

the H. L. Judd Company had considered the manufacture

of the identical hook in 1921 for Mr. McGhee. I cannot

affirm that the hook mentioned in Plaintiff's Exhibit No.

200 to the deposition of William H. Edsall is the identical
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hook of the patent in suit. I cannot slate at this time that

the construction of the hook is as referred to in Plaintiff's

Exhibit 200 to the deposition of William H. Edsall. 1

have no memory or recollection concerning the hook re-

ferred to in Plaintiff's Exhibit 200 to the deposition of

William H. Edsall, and this correspondence, Plaintiff's

Exhibit 200 to the deposition of William H. Edsall. does

not refresh my memory or recollection.

WILLIAM H. EDSALL
was recalled on behalf of defendant for

Redirect Examination,

and testified as follows

:

My office is now at Wallingford, Connecticut. It has

not always been located there, but was formerly in Brook-

lyn. It was removed to Wallingford in 1896. I am not

familiar with Defendant's Exhibits A, B or C. In 1921,

when I had the correspondence with our New York office,

which has been marked Plaintiff's Exhibit 200 attached to

the deposition of William H. Edsall, I did not know about

the Tonks hook No. 200 illustrated on page 62 of Defend-

ant's Exhibit A. I did not learn of it until this fall. I

think Mr. Day wrote me something to that effect. In

1921, when this correspondence passed, Plaintiff's Exhibit

200, I did not know of the Whitehouse hook No. 690, and

the Whitehouse hook 691, shown on page 5 of Exhibit B.

In 1921, at the time of this same correspondence. Plain-

tiff's Exhibit 200, I did not know of the Whitefield hook

No. 105 and the hook 108 illustrated on page 136 of De-

fendant's Exhibit C. In 1921 I had not examined any of

the following British patents: No. 5870 of 1886; No.

28885 of 1912, and 15079 of 1910.
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R. D. H. Vroom,

a witness on behalf of defendant, recalled for further

Cross-Examination,

testified as follows:

To the best of my knowledge and belief, the H. L.

Judd Company, during the time that I have been with that

company, has not had catalogues of Tonks of later date

than Exhibit A. 1 do not know of my own knowledge

that H. L. Judd Company or its predecessors had later

editions of the Tonks catalogues, because catalogues come

in and I do not always see them. It is not my testimony

that the items 1 have testified about that were ordered

from Tonks might have been ordered from later cata-

logues than Exhibit A. I know that is not correct, be-

cause we haven't bought goods from Tonks in a great

many years. My testimony is that we may have received

a later catalogue from Tonks and the same may not have

come to my notice. I also know that we have made no

purchases from Tonks in a great many years. I can cer-

tify that the items testified to by me in my redirect exam-

ination were ordered from catalogue, Defendant's Exhibit

A, and were not ordered from later catalogues. 1 was not

in the employ of the H. L. Judd Company or its prede-

cessor or predecessors at the time the items were ordered

from Tonks, Ltd. In 1912 the records of our foreign pur-

chases and foreign catalogues were turned over to me.

These records are exhibits in this case. These are the

only catalogues that we had reference to in making pur-

chases from the English manufacturers prior to 1912. We
practically have made no foreign purchases of drapery

hardware in the last fifteen years, manufacturing or
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obtaining from American manufacturers what goods we

offered for sale. I do not know of my own knowledge

what catalogues were used by H. L. Judd Company or its

predecessors in ordering goods from foreign manufac-

turers prior to 1912, and I do not know of my own knowl-

edge what catalogues of foreign manufacturers were re-

ceived by H, L. Judd Company or its predecessors prior to

1912.

On
Re-Direct Examination

the witness Vroom testified as follows

:

In December, 1911, I finished my duties as traveling

salesman. I came into the store, with the assurance that

I would be made an officer of the company, but was imme-

diately instructed to take up the duties of sales manager.

I was handed the key of a locker containing old records

and old catalogues. These catalogues were reviewed by

me in December, 1911, with the idea of endeavoring to

find some items in these early publications that could be

made in our factory. Some items shown in these cata-

logues have been made by us for years. We are still sell-

ing some of them. In 1911, when I was given the key to

this cabinet, I saw the volumes which have been marked

in evidence here as Plaintiff's Exhibits A, B, C and D,

and these volumes have been ever since that date in the

same locker for at least ten years. Subsequently, to make

room for other records, more modern records, they have

been sealed. They have been sealed for three or four

years, possibly five. That locker was opened quite fre-

quently, because each month we placed therein our sales-

men's records.
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On
Recross-Examination

the witness Vroom testified as follows:

I stated on redirect examination that upon the delivery

of these old records and catalogues to me in December,

1911, that I reviewed them with the purpose of manufac-

turing some of them for sale by our company. We made

items that were similar to those shown in the catalogues.

1 got my inspiration from those old catalogues for those

articles that our company manufactured. In the review

of these old catalogues, I did not find anything therein

that gave me the inspiration to manufacture a drapery

hook like Defendant's Exhibit 100 for Identification. In

my review of these catalogues, I probably saw the Tonk's

hook No. 200 on page 62, but paid no attention to it.

On
Redirect Examination,

the witness Vroom testified as follows:

The reason 1 did not pay any attention to it was that I

was looking at that time for ideas that would supply us

with ornate merchandise that run into money rather than

looking for little wire articles that run into quantity and

not dollars. The manufacture and sale of drapery hard-

ware is subject to changes in fashion. I mean by that

that we have in our line today items that we made twenty-

five and thirty years ago, illustrated in old catalogues

which after running awhile would drop and have subse-

quently come back. When I first started traveling in 1897

there was a demand for ornate hardware, furnishings, and

furniture. The empire style was prevailing. We sold

quantities of expensive hardware, also large numbers of



42 James W. McGhec et al., z's.

(Testimony of John Day)

onyx tables, cabinets, etc. Subsequently the style changed

and demand developed for fixtures that did not show the

hardware,—everything concealed. Onyx tables and cabi-

nets have gone entirely out of style. There is now a re-

currence and the hardware in the home is very prominent.

John Day,

a witness called on behalf of defendant, recalled for further

Redirect Examination,

testified as follows:

The book, Defendant's Exhibit D, records the orders

placed for foreign merchandise. The merchandise that I

referred to in my direct examination referred to the mer-

chandise exhibited in the catalogue, hardware. I mean

the catalogue of the manufacturer of whom we were pur-

chasing. For instance, if we were purchasing merchan-

dise from that catalogue (indicating), we wouldn't be re-

ferring to some other catalogue. In my testimony, where

I used the word "merchandise," I was referring to the

merchandise shown in any of the catalogues. Defendant's

Exhibits A, B or C.

"MR. MITCHELL: I offer in evidence certified copy

of file wrapper and contents of the patent in suit, and the

same is marked by the Notary, 'Defendant's Exhibit J'.

"I offer in evidence copy of British patent to French,

No. 28885, of December 16, 1912, certified by the Com-

missioner of Patents, and the same is marked 'Defend-

ant's Exhibit K'.

"I offer in evidence copy of British patent to Harrison,

of April 28, 1886, certified by the Commissioner of Pat-

ents, and the same is marked 'Defendant's Exhibit L'.
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"I offer in evidence copy of British patent to Timmis,

of June 23, 1910. certified by the Commissioner of Pat-

ents, and the same is marked 'Defendant's Exhibit M'.

"I offer in evidence printed copies of the following

United States Letters Patent

:

Fay 15,226, July 1, 1856,

Gunn 303,370, Aug. 12, 1884,

Riggs 392,363. Nov. 6, 1888,

Nash 404,102, May 28, 1889,

Savage 728,769, May 19, 1903,

Lacoin 751.305, Feb. 2, 1904,

Bliemeister 1.170,601, Feb. 8, 1916,

and the same are marked collectively 'Defendant's Exhibit

N, Prior Art Patents'.

"MR. RICHMOND: Objection is made to the intro-

duction of the above United States patents, unless lim-

ited for the sole purpose of showing the state of the art.

Objection is specifically made to the introduction of these

prior patents as Exhibit N, on the ground that they have

not been pleaded and therefore cannot be introduced for

the purpose of anticipating the patent in suit.

''MR. MITCHELL: Plaintiff offers in evidence printed

copy of Ashmore patent No. 1,069,999, dated August 12,

1913, and the same is marked 'Defendant's Exhibit O'."

"MR. BLAKESLEE: We offer a certified copy of a

public record of Great Britain, vised by the United States

Consul at London, with respect to copyrighting of the

Tonks catalog, which is in evidence and which has gone

to Europe on the commission, and with it a photostatic

copy of the particuhir sheet of material on that issue of
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prior publication, and showing in cut No. 200 a particular

form of hook which we rely upon. We offer these two

together as Defendant's Exhibit AA, to start a new series.

"MR. RICHMOND: That is objected to on the

ground it is incompetent, irrelevant and immaterial. The

proper foundation has not been laid, and there is nothing

in the certificate to show that it refers to the photostatic

copy that is offered with it as a part of the exhibit.

And, furthermore, that the document, such as the certi-

fied copy is supposed to be of a copyright, is not made by

the proper authorities and is not admissible under the sta-

tute as required in such cases.

"THE COURT: You may submit the offer and the

objection to it, to be considered if the depositions come.

"MR. BLAKESLEE: We will offer at this time, as

Defendant's Exhibit BB, a photostat copy of a particular

page of the Whitehouse catalog, which also is in transit in

conection with the commission abroad, for the present

use of the court, of course to be connected up with the

catalog which was offered in evidence in New York, call-

ing particular attention to cut No. 691, on the same

grounds we made the offer of Exhibit AA.

"MR. RICHMOND: The same objection as was

urged against Defendant's Exhibit AA, is urged against

the introduction of Defendant's Exhibit BB.

"THE COURT: Yes, and the same understanding,

with a reserved ruling.

"MR. BLAKESLEE: We offer in evidence a letter,

as Defendant's Exhibit CC.

"We also offer in evidence a letter dated March 31,

1926, from H. L. Judd Company, Inc., signed by Mr.

Edsall, vice president, to the plaintiff here.
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"MR. RICHMOND: I object to that on the ground it

is self-serving; that it is incompetent, irrelevant and imma-

terial and not responsive to any of the issues in this

case.

"THE COURT: Let me see it. It may be filed on the

question of good faith, for whatever it may be worth. It

may go to the question of damages."

(The letter was marked Defendant's Exhibit DD.)

"MR. BLAKESLEE: We would like to ofifer also a

box of plaintiffs' small size drapery hooks."

(The box of hooks was marked Defendant's Exhibit

EE.)

Defendant introduced in evidence the deposition of John

William Whitehouse, of Birmingham, England.

JOHN WILLIAM WHITEHOUSE,

a witness called on behalf of defendant, being duly sworn,

testified as follows

:

My name is John William Whitehouse; age 51 years;

of the firm of George Whitehouse & Co., (Birmingham),

Ltd., 48 William Edward Street, Birmingham, England,

tube drawers and brassfounders. I have been connected

with George Whitehouse & Co. and its predecessor for 'S^

years. I was the son of George Whitehouse, and served

in every capacity, from clerk to managing director. I was

connected with the business formerly conducted by George

Whitehouse in Birmingham, England, since 1892 to date.

1 started as clerk, and through succeeding grades to man-

aging director. The firm of George Whitehouse was con-

verted into George Whitehouse & Co., (Birmingham),

Ltd., upon the death of the late George Whitehouse, for
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family reasons. I was familiar with the sales and adver-

tising methods employed prior to September 22, 1920. by

George Whitehouse and by George Whitehouse & Co.,

(Birmingham), Ltd., and fully acquainted with all de-

tails of the business. To my certain knowledge, I can

identify the purple-covered book ( marked in this suit

"Defendant's Exhibit H, Whitehouse Catalogue 1882").

and particularly page 5 thereof. It is the catalog for

general issue to customers inquiring for such goods issued

by George Whitehouse and containing illustrations of

goods produced and sold by George Whitehouse. I can-

not be certain of the exact date when this book was

printed, but undoubtedly prior to the 1892. This cata-

log has been widely distributed by George Whitehouse &
Co., (Birmingham)', Ltd., for many years prior to 1920 to

practically all customers of the firm, such as ironmongers,

house furnishers and shop fitters. It was available to any-

one applying for the goods of George Whitehouse & Co.,

(Birmingham), Ltd., up to about the year 1895, when it

was superseded by a new one. Not to my knowledge

were any copies of the book herein referred to ( Defend-

ant's Exhibit B ) ever deposited in a library or other place

open to the public prior to September 22, 1920. No
copies of the book herein referred to ( Defendant's Exhibit

B) were ever deposited in a library or other place open

to persons interested in the manufacture or sale of the

articles shown therein, prior to September 22, 1920. The

sheet of paper entitled "Memorandum", dated June 9,

1882, attached to the inside of the front cover of this

book (Defendant's Exhibit B) I can identify as a memo-
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randum and a quotation of prices of that date from George

Whitehouse & Co.. (Birmingham), Ltd.

Defendant introduced the deposition of Harold Norman

Wright.

HAROLD NORMAN WRIGHT.

a witness called on behalf of the defendant, being duly

sworn, testified as follows

:

My name is Harold Norman Wright; age 34; of 201

Moseley Street, Birmingham, England; secretary of Tonks

(Birmingham), Ltd. I am now secretary of Tonks (Bir-

mingham), Ltd., and have been such since 192L I was

never conected with Tonks, Ltd., of 201 Moseley Street,

Birmingham, England. The present firm of Tonks (Bir-

mingham), Ltd.. was for many years, up to about 1919,

known as Tonks Ltd., these names referring to the same

company. The additional word "(Birmingham)" was

added to the title of the firm about 1919. I am not fam-

iliar with the sales and advertising methods employed

prior to September 22, 1920, either by Tonks Ltd. of 201

Moseley Street, Birmingham, England, nor by Tonks,

(Birmingham), Ltd. I can identify the brown covered

book accompanying these interrogatories, and particularly

page 62 thereof (the book being marked in this suit "De-

fendant's Exhibit A, Catalog of Tonks Ltd." The book.

Defendant's Exhibit A, is a catalogue of builders' hard-

ware and general brassfoundry, issued by Tonks Ltd. in

1895, and bears our well known trade mark, the sun, with

the words underneath W. T. & S., the original name of

the firm being William Tonks & Sons; The book was
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issued in 1895. This book was circulated in 1895 and

tor some years after tliat date, until the next catalog was

printed, which, to the best of my recollection, was 1905. It

was of course circulated by Tonks Ltd. to all their cus-

tomers, and would certainly run into several hundreds of

copies. These books were distributed mainly to iron-

mongers and hardware dealers. Prior to September 22,

1920, the book was available for examination by anyone

calling at our office, and I have at present in my desk an

identical copy of this edition. It is improbable, however,

that without some very particular reason a copy would be

sent out to anyone asking for it during the last few years,

owing to the fact that many patterns in it are obsolete. It

is improbable that any copies of this edition would be sent

out after the publication of a later one, which took place

about 1905. Many of the illustrations in this book are

our own registered designs and patterns, which of course

were duly registered or patented at the Patents Office.

There are, however, many articles which were and are

manufactured by members of the brassfoundry trade. 1

do not know whether Tonks Ltd. deposited one or more

copies of the book (Defendant's Exhibit A) for the pur-

pose of obtaining copyright protection. 1 do not know

whether or not Tonks Ltd. ever obtained a copyright on

said book (Defendant's Exhibit A). Without doubt,

Tonks, Ltd., designated on the photostatic copy of the

certificate entitled "Public Record Office Copy," accom-

panying these interrogatories, is the Tonks, Ltd., of 201

Moseley Street, Birmingham, the company about which I

have been testifying. The "Centenary Edition of General

Brassfoundry 1895". given in said certificate, as the title
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of the book copyrighted, is the book heretofore mentioned

as "Defendant's Exhibit A, , Catalogue of Tonks, Ltd."

Tonks Ltd.. 201 Moseley Street, Birmingham, distributed

or circulated prior to September 22, 1920, a book entitled

"Centenary Edition of General Brassfoundry 1895".

Tonks Ltd. printed and distributed or circulated more

than one book, with this same title, that is, "Centenary

Edition of General Brassfoundry 1895." 1 do not know

whether or not one or more copies of the book (Defend-

ant's Exhibit A ) were ever deposited in a library or other

place open to the public, prior to September 22, 1920. I

do not know whether or not one or more copies of the

book ("Defendant's Exhibit A") were ever deposited in a

library or other place open to persons interested in the

manufacture or sale of the articles shown therein, prior to

September 22, 1920.

[Endorsed] : No. M-27-M. United States District

Court Southern District of California Southern Division.

McGhee & Jinks, plaintiffs vs. Le Sage & Company, Inc.,

defendant. Statement of Testimony Under Equity Rule

75. Due Service and receipt of a copy of the within

Statement of Testimony is hereby admitted this 11th day

of December, 1928. Raymond Ives Blakeslee, atty for

appellee. Lodged Dec. 11 1928, R. S. Zimmerman, Clerk,

by M. L. Gaines, Deputy Clerk. Engrossed Statement of

Evidence Filed Dec. 24, 1928. R. S. Zimmerman, Clerk,

by Edmund L. Smith Deputy Clerk. Lyon & Lyon, Fred-

erick S. Lyon, Leonard S. Lyon, Lewis E. Lyon 708 Na-

tional City Bank Building, Los xAngeles, Cal. Attorneys

for plaintiffs.
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IX THE UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

SOUTHERN DIVISION.

McGHEE& JINKS, ) In Equity No. M-27-M.

Plaintiffs-Appellants, ) On Appeal by Plaintiffs to U. S.

Circuit Court of Appeals for the

—vs

—

) Ninth Circuit.

STIPULATION AS TO
LE SAGE & COM- ) TRANSCRIPT OF RECORD
PANY, INC., AND EXHIBITS ON

Defendant-Appellee. ) APPEAL.

Plaintiffs-Appellants having served upon counsel for

Defendant-Appellee copy of "Statement of Testimony

under Equity Rule 75'' and Notice of Lodgment of Said

Statement and Request for Approval Thereof, and Praecipe

for Transcript of Record on Said Appeal, and the same

having been examined, checked and considered by counsel

for Defendant-Appellee, and in order to expedite said ap-

peal and waive the necessity of formal approval of said

Statement and filing of Praecipe under Equity Rule 7S by

defendant-appellee,

IT IS HEREBY STIPULATED AND AGREED by

and between the parties to this cause, as follows

:

That the said Statement of Testimony filed by plaintiffs

be and stand amended as follows: Cancel "right", first

word line 1, page 3; substitute "rod" for "road", line 11,

page 3; substitute "87" for "8", line 22, page 4; substitute

"of" for "if", line 5, page 6; substitute "soliciting'' for

"citing", line 11, page 6: substitute "Whitehouse" for

"Whisehouse", line 18, page 6; substitute "Whitefield"

for "Whitfield", lines 22 and 27, page 7, and lines 4. 6

and 22, page 8; substitute "this" for "thos", line 5, page
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9; cancel "Company", second occurrence, line 21, page 9;

substitute "quite" for "quote", line 31, page 13; substitute

"rarely" for "rearly", line 15, page 15; substitute "1920"

for "1922", line 9, ])age 17; substitute "Pacific" for

"pacific", lines 1 and Zi, page 18.

IT IS FURTHER STIPULATED AND AGREED
that all of the physical Exhibits offered in evidence in

this cause be transmitted by the Clerk of this Court to the

Clerk of the U. S. Circuit Court of Appeals, with the

Transcript, including Plaintiff's Exhibits 3-A and 5; and

Defendant's Exhibit E, Ashmore Patented Pin, and De-

fendant's Exhibit F, Day Pin, together with Defendant's

Exhibit A, Catalogue of Tonks, Ltd., Defendant's Exhibit

C. Whitefield Catalogue, and Defendant's Exhibit D, H.

L. Judd Company's Foreign Order Book, all the latter

being introduced in connection with the depositions of

Day, Edsall and Vroom taken in the case; together with

Defendant's Exhibit G, Ashmore Royalty Contract, De-

fendant's Exhibit 100 attached to depositions, and Defend-

ant's Exhibit 101, registered letter to McGhee & Jinks,

Plaintiffs' Exhibit 200 attached to deposition of William

H. Edsall, and Plaintiffs' Exhibit photostatic copy of cer-

tificate of Public Record Office Copy, referred to in In-

terrogatory 15 to W. H. Tonks or Harold Norman

Wright, and Defendant's Exhibit EE.

AND IT IS FURTHER STIPULATED AND
AGREED that true and complete copies of the following

Exhibits be contained and included in the printed tran-

script of record on appeal, to-wit : Defendant's Exhibit H,

U. S. Patent to McGhee, No. 1,334,661 of May 23, 1920;

Defendant's Exhibit AA, print, and Defendant's Exhibit

BB, print;
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AND IT IS FURTHE:R STIPULATED AND
AGREED that a true and complete copy of this stipula-

tion be likewise contained and included in said transcript

of record on appeal.

Dated: Los Angeles, California. December 24, 1928.

Lyon & Lyon

Henry S. Richmond

Solicitors and Counsel for Plain-

tiffs-Appellants.

Mitchell & Bechert

James E Neville

Raymond Ives Blakeslee

Solicitors and Counsel for

Defendant-Appellee

Approved

Wm P James

U. S. District Judge

[Endorsed] : M-27-M United States District Court

Southern District of California Southern Division McGhee

& Jinks, Plaintiffs-Appellants, vs Le Sage & Company, Inc.,

Defendant-Appelle. Stipulation as to Transcript of Rec-

ord and Exhibits on Appeal. Filed Dec. 24 1928 R. S.

Zimmerman, Clerk, By Edmund L. Smith Deputy Clerk

Raymond Ives Blakeslee Solicitor and Counsel for De-

fendant-Appellee 433 South Spring Street-, Los Angeles,

California.
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UNITED STATES DISTRICT COURT SOUTHERN
DISTRICT OF CALIFORNIA SOUTH-

ERN DIVISION

JAMES W. McGHEE and
EDWARD C. JINKS,
trading as McGHEE &
JINKS,

Plaintififs-

Appellants,

vs.

LeSAGE & COMPANY,
INC., a corporation,

Defendant-
Appellee

NOTICE OF LODGMENT OF STATEMENT OF
EVIDENCE UNDER EQUITY RULE 75 AND
OF REQUEST FOR APPROVAL THEREOF

To the above named defendant and to Mitchell & Bechert,

Raymond Ives Blakeslee, and James E. Neville, its

attorneys

:

You and each of you will please take notice that on be-

half of the above named plaintiffs-appellants James W.

McGhee and Edward C. Jinks, we have this day lodged in

the Clerk's office of the United States District Court in the

Federal Building, Los Angeles, California, a statement of

evidence adduced on the trial of the above entitled cause

in simple and condensed form as require(;J by Equity Rule

75;

Also please take notice that at the hour of 10 o'clock

A. M. on Monday, the 24th day of December, 1928, at the

courtroom of the Honorable William P. James, United

States District Judge, in the Federal Building, Los An-

geles, California, or at whatever time and place and before
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whatever Judge this matter may be legally assigned for

hearing, we shall ask said Court or judge to approve the

statement of evidence hereinbefore mentioned as a true,

complete and properly prepared statement of evidence for

use on appeal of said cause, and shall upon such approval

file such statement as part of the record for the purpose

of said appeal under the provisions of said P^quity Rule

75. Dated this 11th day of December, 1928.

Lyon & Lyon

Henry S. Richmond

Attorneys for Plaintiffs-

Appellants

[Endorsed] : No. M-27-M United States District Court

Southern District of California Southern Division James

W. McGhee and Edward C. Jinks, trading as McGhee &

Jinks, Plaintiffs-Appellant vs Le Sage & Company, Inc., a

corporation, Defendant-Appellee Notice of Lodgment of

Statement of Evidence under equity rule 75 and of request

for approval thereof Due Service and receipt of a copy

of the within Notice of Lodgment is hereby admitted this

11th day of December, 1928. Raymond Ives Blakeslee

atty for appellee Filed Dec 11 1928 R. S. Zimmerman,

Clerk By M. L. Gaines Deputy Clerk Lyon & Lyon

Frederick S. Lyon Leonard S. Lyon Lewis E. Lyon 708

National City Bank Building Los Angeles, Cal.
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1475306

THE UNITED STATES OF AMERICA
TO ALL TO WHOM THESE PRESENTS SHALL

COME:

Whereas JAMES W. McGHEE, of Los Angeles, Cali-

fornia, assignor of one-half to EDWARD C. JINKS, of

Los Angeles, California, has presented to the Commis-

sioner of Patents a petition praying for the grant of

Letters Patent for an alleged new and useful improvement

in DRAPERY HOOKS, a description of which invention

is contained in the specification of which a copy is here-

unto annexed and made a part hereof, and has complied

with the various requirements of Law in such cases made

and provided, and

Whereas upon due examination made the said Claimant

is adjudged to be justly entitled to a patent under the Law.

Now therefore these Letters Patent are to grant unto

the said James W. McGhee and Edward C. Jinks, their

heirs or assigns for the term of Seventeen years from

the twenty-seventh day of November, one thousand nine

hundred and twenty-three, the exclusive right to make, use

and vend the said invention throughout the United States

and the Territories thereof.

In testimony whereof I have hereunto set my hand and

caused the seal of the Patent Office to be affixed at the

City of Washington this twenty-seventh day of Novem-

ber, in the year of our Lord one thousand nine hundred

and twenty-three, and of the Independence of the United

States of America the one hundred and forty-eighth.

(Seal) Thomas E. Robertson

Attest: Commissioner of Patents.

G. P. Tucker

Law Examiner.

(Photo.)
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Patented Nov. 27, 1923. 1,475,306

UNITED STATES PATENT OFFICE.

JAMES W. McGHEE, OF LOS ANGELES, CALI-

FORNIA, ASSIGNOR OF ONE-HALF TO
EDWARD C. JINKS, OF LOS AN-

GELES. CALIFORNIA.
DRAPERY HOOK.

Application filed September 23, 1922. Serial No. 590,013.

To all whom it may concern

:

Be it know that I, James W. McGhee, a citizen of the

United States, residing at Los Angeles, in the county of

Los Angeles and State of California, have invented new

and useful Improvements in Drapery Hooks, of which

the following is a specification.

My invention relates to drapery hooks, particularly

adapted to be detachably secured adjacent the upper edge

of a drapery and to engage over a rod, in order that the

drapery may be properly hung in place at a window or

other opening; and is designed as an improvement on the

hook shown and described in the reissue patent entitled

Drapery hooks, bearing Number 15263, granted to me Jan.

10th, 1922.

The hook described in the above mentioned patent,

although very efficient, has not proven entirely satisfac-

tory, inasmuch as the sharp exposed points on the hook end

frequently pricks the fingers of the person handling the

drapery, and causing damage to the fabrics by becoming

entangled therein; moreover the time consumed in thread-

ing the hook through the fabric is objectionable.
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It is the object of my present invention to provide a

hook for the purpose above described, which will overcome

the above recited difficulties and which will be simple,

durable, efficient and inexpensive of manufacture, and

which may be easily and quickly adjusted to the drapery

material.

Another object of my invention is to provide a hook

which when secured in position will become yieldingly

locked to the drapery material, thus guarding against its

becoming accidentally displaced therefrom.

The above and other objects of my invention will be

more fully disclosed in the following specification, refer-

ence being had to the accompanying drawings in which

:

F'ig. 1 is a back view of the top edge of a fragment of

drapery showing the various stages of the application of

my improved hook thereto.

Fig. 2 is a section through the same, taken on the line

2—2 of Fig. 1 viewed in the direction indicated by the

arrows.

In carrying out my invention the hook is formed of

medium hard and preferably spring wire, bent to form the

U shaped hook 5 having the arch 6 adapted to engage over

a curtain rod, the hook end 7, and the shank portion 8.

The wire at the end of the shank 8 is so bent as to form

an arm 9 which extends upwardly along the outer edge of

the shank and terminates adjacent the arch 6. the bend at

the junction of shank 8 and arm 9 forms a spring loop 10

and the end of arm 9 is sharpened to a point 11, said point

extending slightly beyond the junction between the shank

8 and the arch 6 as clearly shown in the drawings. The

end of the arm 9 just below the point 11 is adapted to

normally rest against the shank 8 as shown at 12.
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The top portion of a drapery is shown at 13 which com-

prises a fabric which is folded upon itself and hemmed at

14 to form the adjacent parallel walls 15 and 16, the wall

15 constituting the body of the drapery.

In Fig. 1 of the drawings the hook designated by the

letter A is shown in a position ready to be inserted into

the fabric. By tilting the hook slightly sidewise it will be

obvious that the fabric wall 16 may be pierced by the

point 11 of arm 9 and the hook pressed upward into the

fabric as shown at B, the arm 9 resting between the walls

15 and 16 and the wall 16 being impinged between the arm

9 and shank 8, thus holding the hook yieldingly locked in

position to the fabric and thoroughly concealing the arm

9 from view. The hook may then be readily turned to

assume the position shown at C and then conveniently

placed over the curtain rod.

By the above recited construction it will be apparent that

the main weight of the drapery will be supported by the

loops 10 of the hooks and that the hemmed portion will be

held upwardly by reason of being impinged between the

shank 8 and arm 9.

It will be observed that when the hooks are secured in

position on the draperies, that the pointed ends 1 1 of arm

9 are concealed between the folds of fabric, and conse-

quently all danger of the hooks becoming entangled in the

fabric after attachment thereto is obviated.

What 1 claim is

—

A drapery hook, formed of a single piece of wire bent

intermediate of its ends into substantially U shaped forma-

tion to provide an arch, a hook end and a shank portion,

the end of the shank portion being bent to form a spring

loop, and an arm extending upwardly from the loop dis-



Lc Sage & Company, Inc. 59

posed along the (niter edge of said shank and terminating

adjacent the junction between the shank and arch, the ex-

treme end of the arm being pointed.

In witness that I claim the foregoing I have hereunto

subscribed my name this 12th day of Sept. 1922.

JAMES W. McGHEE.

[Endorsed]: No. M-27-M McGhee «& Jenks vs.

Le Sage & Co Pltf Exhibit No. 1 Filed 5/3 1928 R. S.

Zimmerman, Clerk By Murray E. Wire, Deputy Clerk

Edmund A. Strause Patent Attorney 500 H. W. Hell-

man Bldg. Los Angeles, Cal.

ASSIGNMENT

For and in consideration of the sum of Ten dollars to

me in hand paid, the receipt whereof is hereby acknowl-

edged. I, JAMES W. McGHEE, a citizen of the United

States, residing at Los Angeles, in the County of Los

Angeles, and State of California, do hereby sell, assign

and transfer unto EDWARD C. JINKS, a citizen of the

United States, residing at Los Angeles, in the County of

Los Angeles, and State of California, an undivided one-

half interest in the United States in and to an invention

entitled DRAPERY HOOKS, as described and claimed

in an application for United States Letters Patent executed

by me on September 13, 1922. and in and to the Letters

Patent to be issued therefor ; and I do hereby authorize

and request the Commissioner of Patents to issue the

Patent for said invention to said Edward C. Jinks jointly

with myself.

Witness my hand and seal this 13th day of September,

1922, at Los Angeles, California,

James W. McGhee
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STATE OF CALIFORNIA )

: SS
COUNTY OF LOS ANGELES )

On this 13th day of September, 1922, before me, Lilah

Hollister a Notary Public in and for said County, residing

therein, duly commissioned and sworn, personally appeared

James W. McGhee, known to me to be the person whose

name is subscribed to the within instrument, and acknowl-

edged to me that he executed the same.

Witness my hand and official seal.

(Seal) Lilah Hollister

Notary Public, Los Angeles County, California.

The above entitled application is hereby identified as

bearing S. No. 590,013 filed in the U. S. Patent Office

September 23, 1922.

(Seal) James W. McGhee

My commission expires February 25, 1924

[Endorsed]: 162090 M/9 Recorded Oct 9 1923

U. S. Patent Office

Edmund A. Strause 500 H. W. Hellman Bldg. Los

Angeles, Calif.

Received and Recorded in U. S. Patent Office Oct 9

—

1923 In Liber E 120 page 363 of Transfers of Patents.

Thomas E. Robertson Commissioner of Patents

Exd E. H.

No. M-27-M Eq McGhee & Jinks vs. LeSage & Co
Pltfs Exhibit No. 2 Filed 5/3 1928 R. S. Zimmerman,

Clerk By Murray E. Wire Deputy Clerk
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LE SAGE & COMPANY. Inc.

Drapery Fabrics

( Wholesale Only

)

1018 Santee Street Los Angeles, Calif.

March 14, 1927.

REGISTERED MAIL
Lyon & Lyon,

National City Bank Bldg.,

810 South Spring Street,

Los Angeles, California.

Gentlemen

:

We acknowledge receipt of your letter which was in the

form of a notification that James W. McGhee and Edward

C. Jinks are owners of the United States Letters Patent

No. 1,475,306 under date of November 27, 1923.

Some few days ago Mr. McGhee called personally and

advised us that a certain hook which we recently purchased

from H. L. Judd Company was an infringement on his

patent hook known as a non-sew-on hook. While your

letter does not define the hook in question, we presume that

your reference refers to the said hook known as non-

sew-on.

The stock of hooks which we received from H. L. Judd

is still cased up and we will not attempt to sell them, and

we are holding the shipment in our wareroom awaiting

the arrival of H. L. Judd Company's representative who
is due here on the sixteenth of March at v/hich time we

will request from him what disposition his company de-

sires to make of this shipment in question.

We still have in our stock 96 gross of non-so-on hooks

purchased from McGhee and Jinks which we will continue

to sell until the stock of 96 gross is exhausted, but in no

case will we sell the similar hook before mentioned which

was purchased from H. L. Judd Company.

These hooks are put up in their own boxes and so labeled

and to avoid any misunderstanding, you may verify this

statement if you so choose to do so.



Le Sage & Company, Inc. 63

Our records show that we have sold 120 gross of H. L.

Jiuld hooks at a prortt of 12^' a gross.

It has ever been our pohcy to stand for right and justice

in all our dealings, and we assure you in this instance you

will have our full cooperation.

Yours very truly,

WLL*EF LESAGE & CO., INC.

By W. LeSage, Pres.

[Endorsed] Received Mar 15 1927 Lyon & Lyon.

No. M-27-M McGhee & Jinks vs. LeSage & Co defts

Exhibit No. 4 Filed 5/3 1928 R. S. Zimmerman, Clerk

By Murray E. Wire Deputy Clerk
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H. L. N. P.

UNITED STATES DISTRICT COURT. SOUTHERN
DISTRICT OF CALIFORNIA,

SOUTHERN DIVISION.

JAMES W. McGHEE and EDWARD
C. JINKS, trading as McGhee & Jinks,

Plaintiffs,

vs.

LeSAGE & COMPANY. INC., a cor-

poration,

Defendant.

No. M 27 M
Equity

Defendant's Exhibit H.

Attached to New York Depositions

(Photo.)
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UNITED STATES PATENT OFFICE.

JAMES \\\ xMcGHEE, OF EOS ANGELES,
CALIFORNIA.

DRAPERY-HOOK.

Specification of Letters Patent.

1,334,66L Patented Mar. 23, 1920.

Application filed May 12, 1919. Serial No. 294,473.

To all whom it may concern :

Be it known that I, James W. McGhee, a citizen of the

United States, residing at Los Angeles, in the county of

Los Angeles and State of California, have invented new

and useful Improvements in Drapery-Hooks, of which the

following is a specification.

My object is to make an improved drapery hook, and

my invention consists of the novel features herein shown,

described and claimed.

Figure 1 is a fragmentary front elevation showing a

drapery supported by drapery hooks embodying the prin-

ciples of my invention.

Fig. 2 is a fragmentary rear elevation of a piece of

drapery with a hook applied ready for use.

Fig. 3 is a cross sectional detail on the line 3—3 of

Fig. 2.

Fig. 4 is a perspective of the drapery hook removed

from the drapery.

Referring to the drawings in detail, the drapery hook

is made of medium hard wire bent to form the finger 1, the

arm 2 extending from one end of the finger 1, the spring

coil 3 at the opposite end of the arm 2 from the finger 1,

the arm 4 extending from the opposite end of the coil 3

from the arm 2, the bend 5 extending from the upper end
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of the arm 4, and the point 6 extending from the opposite

end of the bend 5 from the arm 4.

The drapery comprises a body portion 7 of suitable

fabric and the hem portion 8 formed by folding the fabric

upon itself to make the folded edge 9 and folding the ex-

treme edge of the fabric under to make the folded edge 10

and applying the lines of stitching 11 and 12.

The drapery hook is applied by inserting the point 6

through one thickness of the fabric just above the line of

stitching 12 and passing the point between the front layer

of fabric 13 and the rear layer of fabric 14 and out

through the rear layer of fabric 14 just below the line of

stitching 12, so that the rear layer of fabric 14 will pass

between the arm 3 and the finger 1, and so that the finger

1 will press the fabric against the arm 4.

Several hooks are applied to a piece of drapery and then

the drapery is placed in front of the curtain pole 15 and

the hooks are applied by passing the point 6 downwardly

over the back of the pole 15.

It should be noted that the drapery hook is not sewed

on to the drapery, but is inserted and removed therefrom

freely thus dispensing entirely with any sewing.

Various changes may be made without departing from

the spirit of my invention as claimed.

I claim

:

A drapery hook comprising a piece of spring wire bent

intermediate of its ends to form a hook, one of its sides

terminating in a point to form a pin, and the other side

comprising a shank, a spring coil formed at the end of

the shank, an arm extending inwardly from the outer end

of the coil toward the bend, the outer end of said arm

being bent to form a bearing portion and adapted to rest



66 /a Dies W. McGhcc et ai, 7's.

resiliently against the shank adjacent to the coil, the arm

being disposed between the shank member and the point

of the pin.

In testimony whereof I have signed my name to this

specification.

H. L. N. P. JAMES W. McGHEE

UNITED STATES DISTRICT COURT, SOUTHERN
DISTRICT OF CALIFORNIA, SOUTHERN

DIVISION.

JAMES W. McGHEE and EDWARD
C. JINKS, trading as McGhee & Jinks, :

Plaintiffs, No. M 27 M
vs. : Equity

LE SAGE & COMPANY, INC., a cor-

poration, :

Defendant.

Defendants' Exhibit J.

390

DEPARTMENT OF COMMERCE
UNITED STATES PATENT OFFICE

To all persons to whom these presents shall come, Greeting :

THIS IS TO CERTIFY that the annexed is a true

copy from the records of this office of the File Wrapper

and Contents, in the matter of the Letters Patent of

James W. McGhee, Assignor of One-Half to Edward C.

Jinks, Number 1,475,306, Granted November 27, 1923,

for Improvement in Drapery Hooks.

In Testimony Whereof I have hereunto set my hand

and caused the seal of the Patent Office to be affixed, at
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the City of Washington, this thirty-first day of October

in the year of our Lord, one thousand nine hundred and

twenty-seven and of the Independence of the United States

of America the one hundred and fifty-second.

( Seal

)

Attest :

D. E.

590013

Thomas E. Robertson

Commissioner of Patents.

Wilson

Chief of Division.

86

1922

(EX'R'S BOOK) 305 60-1 18-R
66

DIV. ^ 46 35 PATENT No. 1475306

NOV 27 1923

Name James W. McGhee.

Assor. of 14 to Edward C. Jinks, of Los Angeles. Cali-

fornia,

of Los Angeles,

County of

State of California.

Invention Drapery Hooks.

ORIGINAL
Petition Sept. 23, 1922
Affidavit " ". 1922
Specification " ", 1922
Drawing *' ". 1922
Photo Copy , 192

First Fee $20, Sept. 23, 1922
App. filed complete Sept. 23, 1922

Parts of Application filed.

Examined and Passed for Issue

May 2, 1923
E C Reynolds Exr. Div. 35

Notice of Allowance May 2, 1923
By Commissioner.

Final Fee $20 " Oct 27, 1923

RENEWED
192

192

192

192

192
192

192

., 192

Exr. Div
, 192

By Commissioner.

, 192
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Division of App.. No., filed , 19

Patented NOV 27 1923, 192

Attorney Edmund A. Strause, #354 So. Spring St.,

Los Angeles, Calif.

Associate Attorney

(No. of Claims Allowed (1) Print Claims in O. G.

(CI. 24-86)

Title as Allowed Drapery Hook

2195

Serial No. 590.013

Application

EDMUND A. STRAUSE
Patents, Trade Marks and Designs

Suite 639 Wesley Roberts Building S. W. Cor. Third and

Main Streets, Los Angeles, California

PETITION AND POWER OF ATTORNEY

TO THE HONORABLE COMMISSIONER OF
PATENTS

:

Your Petitioner * JAMES W. McGHEE
whose P. O. address is 2501 Second Avenue, Los Angeles,

California a citizen of the United States, residing at Los

Angeles in the County of Los Angeles

and State of California, prays that letters patent may be

granted to him for the improvement in

DRAPERY HOOKS
set forth in the annexed specification, and he hereby

appoints EDMUND A. STRAUSE, whose register num-

No. 354 South Spring Street

ber is 8052, e^ 639 WcGlcy Roberts Building, Los Angeles,

CaHfornia, his attorney with full power of
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substitution and revocation to prosecute this application,

to make alterations and amendments therein, to receive the

patent and to transact all business in the PATENT
OFFICE connected therewith.

(Sign here) S^ James W. McGhee

[Cancelled Stamp]

SPECIFICATION

TO ALL WHOM IT MAY CONCERN: 590 1

Be it known that 2196

I, JAMES W. McGHEE, a citizen of the United States,

residing at Los Angeles, in the County of Los Angeles,

and State of California, have invented new and useful

improvements in DRAPERY HOOKS, of which the fol-

lowing is a specification;

My invention relates to drapery hooks, particularly

adapted to be detachably secured adjacent the upper edge

of a drapery and to engage over a rod, in order that the

drapery may be properly hung in place at a window or

other opening; and is designed as an improvement on the

hook shown and described in the reissue patent entitled

DRAPERY HOOKS, bearing number 15263, granted to

me Jan. 10th, 1922.

The hook described in the above mentioned patent,

although very efficient, has not proven entirely satisfac-

tory, inasmuch as the sharp exposed points on the hook

end frequently pricks the fingers of the person handling

the drapery, and causing damage to the fabrics by becom-

ing entangled therein; moreover the time consumed in

threading the hook through the fabric is objectionable.
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It is the object of my present invention to provide a

hook for the purpose above described, which will overcome

the above recited difficulties and which will be simple, dur-

able, efficient and inexpensive of manufacture, and which

may be easily and quickly adjusted to the drapery ma-

terial.

Another object of my invention is to provide a hook

which when secured in position will become yieldingly

locked to the drapery material, thus guarding against its

becoming accidently displaced therefrom.

The above and other objects of my invention will be

more fully disclosed in the following specification, refer-

ence being had to the accompanying drawings in which:

Fig. 1 is a back view of the top edge of a fragment of

drapery showing the various stages of the application of

my improved hook thereto.

590 2

2197

Fig. 2 is a section through the same, taken on the line

2-2 of Fig. 1 viewed in the direction indicated by the

arrows.

In carrying out my invention the hook is formed of

medium hard and preferably spring wire, went to form the

U shaped hook 5 having the arch 6 adapted to engage

over a curtain rod, the hook end 7, and the shank portion

8. The wire at the end of the shank 8 is so bent as to

form an arm 9 which extends upwardly along the outer

edge of the shank and terminates adjacent the arch 6, the

bend at the junction of shank 8 and arm 9 forms a spring

loop 10 and the end of arm 9 is sharpened to a point 11,

said point extending slightly beyond the junction between

the shank 8 and the arch 6 as clearly shown in the draw-
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ings. The end of the arm 9 just below the point 11 is

adapted to normally rest against the shank 8 as shown

at 12.

The top portion of a drapery is shown at 13 which

comprises a fabric which is folded upon itself and hemmed

at 14 to form the adjacent parallel walls 15 and 16, the

wall 15 constituting the body of the drapery.

In fig. 1 of the drawings the hook designated by the

letter A is shown in a position ready to be inserted into

the fabric. By tilting the hook slightly sidewise it will

be obvious that the fabric wall 16 may be pierced by the

point 11 of arm 9 and the hook pressed upward into the

fabric as shown at B, the arm 9 resting between the walls

15 and 16 and the wall 16 being impinged between the

arm 9 and shank 8, thus holding the hook yieldingly

locked in position to the fabric and thoroughly concealing

the arm 9 from view. The hook may then be readily

turned to assume the position shown at C and then con-

veniently placed over the curtain rod.

By the above recited construction it will be apparent

that the main weight of the drapery will be supported by

the loops 10 of the hooks and that the hemmed portion will

be held upwardly by reason of being impinged between

the shank 8 and arm 9.

590 3

2198

It will be observed that when the hooks are secured in

position on the draperies, that the pointed ends 1 1 of arm

9 are concealed between the folds of fabric, and conse-

quently all danger of the hooks becoming entangled in the

fabric after attachment thereto is obviated.

2199
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WHAT I CLAIM IS—
•i—A drapery hook, comprising a wire bent ^ form a

hook. efK^ f44e e# 5a44 hook conrititiiting a iihank. a«4 a«

aFfft oxtendin.Q" along" {h^ outer edge e4 4:ke shank e# *^ai4

hook having a pointed e«4 which terminates adjacent th^?

bend.

+ 5—A drapery hook, formed e^ a single piece €^4 wire

feeftt intermediate e^ 4te ends Hrto substantially ^ shaped

form, efte si4e e4 sa44 hook constituting a shank. 44^ eft4

spring

e4 the shank being beftt te form a /^ leep^ an aff« extend -

iftg upwardly from #h? spring teep a«4 disposed adjacen t

the shank a«d terminating neaf the hook bend, the e?t-

tromo eftd e^ the a«ft being pointed.

2 5—A drapery hook, formed of a single piece of wire

bent intermediate of its ends into substantially U shaped for-

mation to provide an arch, a hook end and a shank portion,

spring

the end of the shank portion being bent to form a /^ loop,

and an arm extending upwardly from the loop disposed

along the outer edge of said shank and terminating ad-

jacent the junction between the shank and arch, the ex-

treme end of the arm being pointed.

4—A drapery hook, comprising a single piece oi wWq
fee«t te form aft arch having a hook esd- aft4 shank pe^^

tien projecting therefrom, said shank portion having aft

awft extending along its etrte^^ edge? the eftd thereof te*^-

minating approximately at the junction between the a^^
afid shank aftd yieldingly resting against the shank.

590 5
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In witness that I claim the foregoing I

have hereunto subscribed my name this 12th day

of Sept. +^ 1922

James W. McGhee.

INVENTOR.
WITNESSES:

OATH

STATE OF CALIFORNIA,
COUNTY OF LOS ANGELES, ]

^^'

*JAMES W. McGHEE

the above named petitioner , being duly sworn, deposes

and says that he is a citizen of the United States and resi-

dent of Los Angeles, in the County of Los Angeles,

State of California and that he verily believes himself

to be the original, first, and sole inventor of the im-

provements in

DRAPERY HOOKS
described and claimed in the annexed specification; that

he does not know and does not believe that the same was

ever known or used before his invention or discovery

thereof ; or patented or described in any printed publication

in any country before his invention or discovery

thereof, or more than two years prior to this application,

or in public use or on sale in the United States for more

than two years prior to this application ; that said invention

has not been patented to him or to others with his

knowledge or consent in this or any foreign country for

more than two years prior to this applicaton, or on an ap-
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plication for a patent filed in any country foreign to the

United States by him or his legal representatives

or assigns more than twelve months prior to his appli-

cation ; and that no application for patent on said improve-

ment has been filed by him or his representatives

or assigns in any country foreign to the United States.

(Applicant sign here)^:^" James W. McGhee

Impression seal here

Sworn and subscribed to before me this 13th day of

Sept. 1922

(Signature of officer administering oath) Lilah Hollister

Notary Public in and for the County of

Los Angeles, State of California.

590 6

Div. 35 Room 52 2—260 Paper No. 2

Address only "The Commissioner of Patents, Washington,

D. C," and not any official by name.

All communications respecting this application should

give the serial number, date of filing, title of invention,

and name of the applicant.

St/R DEPARTMENT OF THE INTERIOR
UNITED STATES PATENT OFFICE

Washington March 16, 1923.

[Stamp] Patent Office, Mar 16 1923 Mailed

Edmund A. Strause,

354 South Spring St.,

Los Angeles, California,

Please find below a communication from the EXAM-
INER in charge of the application of James W. McGhee,

#590,013, Sept. 23, 1922, Drapery Hooks.

Thomas E. Robertson

6—2631 Commissioner of Patents.
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Case Examined.

The claims 1,2, 3 and 4, are rejected as being' for noth-

ing patentable over British patent :

—

Harrison, 5,780. April 28, 1886, one sheet, (24-86).

The clamping action of the pin portion against the part

"a" in Figs. 1 and 2 of the reference prevents slipping

when fixed in a curtain.

E. C. Reynolds

C. W. S. Examiner, Division 35.

590 7

[Stamp] Mail Room U. S. Patent Office Mar 27 1923

Paper No. 3 Mar 29 1923 Division 35

Los Angeles, Calif. March 22, 1923.

Div. 35, Room 52,

James W. McGhee,

DRAPERY HOOKS
Filed Sept. 23, 1922.

S. N. 590,013

Commissioner of Patents

Sir:—

Examiners letter of March 16, 1923, in the above entitled

matter considered : I amend as follows

:

Cancel claims 1^ and 4.^ Renumber the remaining

claims in order.

Claim 1.
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Line 4, before "loop" insert

—

spring

—

. At the end of

the Hne insert

—

spring—
Claim 2.

Line 4, before *'loop" insert —spring—

REMARKS

Claims 1 and 4 have been cancelled and the invention

limited to two specific claims which have been amended

to bring out the patentable feature of applicants invention.

The claims are now thought to clearly differentiate.

By providing the spring loop 10 on the construction,

the arm 9 will be held in yielding engagement with the

shank 8, pressing the fabric thereagainst as clearly shown

in Fig. 2 of the drawing. The spring loop 10 also has an

additional function, to-wit : that of supporting the main

weight of the drapery, this also being shown in Fig. 2 and

described in the last paragraph of page 2 of applicants

specification.

The device in the reference cited does not show a spring

loop, in fact no spring action at all as the pin "C" could

not have the action of applicants device unless it was pro-

vided with a spring loop, the weight of the curtain when

it is attached to the device of the reference would tend to

pull the arm "C" away from the loop portion "A".

In view of the above it is thought that the case is now in

condition for issuance.

Respectfully,

Edmund A. Strause,

EAS:PG Attorney for applicant.
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590 8

Div. 35 Room 52 2—260 Paper No. 4

Address only "The Commissioner of Patents, Washing-

ton, D. C," and not any official by name.

All communications respecting this application should

give the serial number date of filing, title of invention, and

name of the applicant.

St/R DEPARTMENT OF THE INTERIOR
UNITED STATES PATENT OFFICE

Washington April 4, 1923.

[Stamp] : Patent Office, mailed Apr A—1923.

Edmund A. Strause,

354 South Spring St.,

Los Angeles, California.

Please find below a communicaiton from the EXAM-
INER in charge of the application of James W.McGhee,

#590,013, Sept. 23, 1922, Drapery Hooks.

Thomas E. Robertson

6—2631 Commissioner of Patents.

Reply to Amendment filed March 27, 1923.

Claim 1 is rejected as not patentably distinguished from

Harrison, of record. The specification of this reference

states that the curtain hook is made of "iron, steel, or

metal wire, and as steel is resilient it is thought that the

spring action of its parts is disclosed in the reference.

Claim 2 stands allowed.

E. C. Reynolds

C. W. S. Examiner, Division 35.

590 9

Argument: Paper No Apr 17 1923 Division 35

[Stamp] : Mail Room U. S. Patent Office Apr 16 1923
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Los Angeles, Calif. April 9, 1923.

Div. 3S, Room 52.

James W. McGhee,

DRAPERY HOOKS
Filed Sept. 23, 1922

S. N. 590,013

Commissioner of Patents

Sir:—

Examiners letter of April 4, 1923, in the above entitled

matter considered.

It is thought that claim 1 does patentably distinguish

from Harrison for the reason that it calls for a spring loop

10 which forces the pointed end 9 against the shank 8,

and also the loop supports the weight of the curtain, as

clearly shown in Fig. 2.

While Harrison states that he makes his hook of iron,

steel, brass or other metal wire, it is not thought that this

conveys the idea of any resiliency in his hook construction.

His main object is to provide a hook having a projection

"A" to contact with the pin "C" so as to prevent slipping

when fixed into the curtain. Secondly, to provide a hook

having a projection "B" which contacts with the hook *'D"

so that it will not slip out of the eye in the pole ring. His

two claims clearly describe the functions of his hook, to-

wit : "to prevent slipping out of the curtain and out of

the eye of the pole ring."

In view of the above it is thought that this case is in

condition for issuance.

Respectfully,

Edmund A. Strause

EAS:PG Attorney for Applicant.
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590 10

Div. 35 Room 52 2—260 Paper No. 6

Address only "The Commissioner of Patents, Washing-

ton, D. C," and not any official by name.

All communications respecting this application should

give the serial number, date of filing, title of invention,

and name of the applicant.

St/R DEPARTMENT OF THE INTERIOR
UNITED STATES PATENT OFFICE

Washington April 20, 1923.

[Stamp): Patent Office Mailed Apr 20 1923

Edmund A. Strause,

354 South Spring St.,

Los Angeles, California.

Please find below a communication from the EXAM-
INER in charge of the application of James W. McGhee,

#590,013, Sept. 2?>, 1922, Drapery Hooks.

Thomas E. Robertson

6—2631 Commissioner of Patents.

Reply to letter filed April 16, 1923.

Claim 1 is again rejected on the reference and for the

reason of record.

Claim 2 stands allowed.

E. C. Reynolds

C. W. S. Examiner, Division 35.

590 1

1

Paper No. 7/B May 1 1923 Division 35

[Stamp] : xMail Room U. S. Patent Office Apr 30 1923
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Los Angeles, Calif. April 24, 1923.

Div. 35, Room 52

James W. McGhee,

DRAPERY HOOKS
Filed Sept. 23, 1922

S. N. 590,013

Commissioner of Patents

Sir:—

Examiners letter of April 20, 1923, in the above entitled

matter considered: I amend as follows.

Cancel claim 1. Remove the ordinal from the remain-

ing claim.

REMARKS

This places the case in condition for issuance.

Respectfully,

Edmund A. Strause,

EAS:PG Attorney for applicant.

590 12

Div. 35. 2—181 Serial No. 590,013.

Address only the Commissioner of Patents, Washing-

ton, D. C.

[Stamp] : Patent Office, Mailed May 2—1923

R. DEPARTMENT OF THE INTERIOR
UNITED STATES PATENT OFFICE

Washington

James W. McGhee, May Two, 1923.

Sir: Your APPLICATION for a patent for an IM-

PROVEMENT in Drapery Hook, filed Sept. 23, 1922, has

been examined and allowed. 1 Claim
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The final fee, TWENTY DOLLARS, must be paid not

later than SIX MONTHS from the date of this present

notice of allowance. If the final fee be not paid within

that period, the patent on this application will be withheld,

unless renewed with an additional fee of $20, under the

provisions of Section 4897, Revised Statutes.

The ofiice delivers patents upon the day of their date,

and on which their term beg'ins to run. The printing,

photolithographing, and engrossing of the several patent

parts, preparatory to final signing and sealing, will require

about four weeks, and such work will not be undertaken

until after payment of the necessary fee.

When you send the final fee you will also send, DIS-

TINCTLY AND PLAINLY WRITTEN, the name of

the INVENTOR, TITLE OF INVENTION, AND
SERIAL NUMBER AS ABOVE GIVEN, DATE OF
ALLOWANCE (which is the date of this circular),

DATE OF FILING, and, if assigned, the NAMES OF
THE ASSIGNEES.

\i you desire to have the patent issue to ASSIGNEES,
an assignment containing a REQUEST to that effect,

together with the FEE for recording the same, must be

filed in this office on or before the date of payment of

final fee.

After issue of the patent uncertified copies of the draw-

ings and specifications may be purchased at the price of

TEN CENTS EACH. The money should accompany the

order. Postage stamps will not be received.
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Final fees will NOT be received from other than the

applicant, his assig^nee or attorney, or a party in interest

as shown by the records of the Patent Office.

Respectfully.

Thomas E. Robertson

Commissioner of Patents.

Edmund A. Strause,

354 South Spring St.,

Los Angeles, California. 590 13

^^=IN REMITTING THE FINAL FEE GIVE THE
SERIAL NUMBER AT THE HEAD OF THIS
NOTICE.

^^UNCERTIFIED CHECKS WILL NOT BE AC-

CEPTED.

$20 RECD OCT 27 1923 B
Los Angeles, Calif. Oct. 22, 1923

Commissioner of Patents

Sir:—

Enclosed herewith find Cashiers check of the Citizens

National Bank of this city in the amount of $20.00, in

payment of the following final government fee.

James W. McGhee, Los Angeles, California

DRAPERY HOOKS
Ser. No. 590,013

Filed Sept. 23, 1922

Allowed May 2, 1923.

Respectfully,

Edmund A. Strause,

Attorney for applicant

590 14

(Photo.)
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Patented Nov. 27, 1923. 1,475,306

UNITED STATES PATENT OFFICE.

JAMES W. McGHEE, OF LOS ANGELES, CALI-

FORNIA, ASSIGNOR OF ONE-HALF TO
EDWARD C. JINKS, OF LOS AN-

GELES, CALIFORNIA.

DRAPERY HOOK.

Application filed September 23. 1922. Serial No. 590,013.

To all whom it may concern:

Be it known that I, James VV. McGhee, a citizen of

the United States, residing at Los Angeles, in the county

of Los Angeles and State of California, have invented

new and useful Improvements in Drapery Hooks, of which

the following is a specification.

My invention relates to drapery hooks, particularly

adapted to be detachably secured adjacent the upper edge

of a drapery and to engage over a rod, in order that the

drapery may be properly hung in place at a window or

other opening; and is designed as an improvement on the

hook shown and described in the reissue patent entitled

Drapery hooks, bearing Number 15263, granted to me

Jan. 10th, 1922.

The hook described in the above mentioned patent,

although very efficient, has not proven entirely satisfac-

tory, inasmuch as the sharp exposed points on the hook

end frequently pricks the fingers of the person handling

the drapery, and causing damage to the fabrics by becom-

ing entangled therein; moreover the time consumed in

threading the hook through the fabric is objectionable.
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It is the object of my present invention to provide a

hook for the purpose above described, which will overcome

the above recited difficulties and which will be simple,

durable, efficient and inexpensive of manufacture, and

which may be easily and quickly adjusted to the drapery

material.

Another object of my invention is to provide a hook

which when secured in position will become yieldingly

locked to the drapery material, thus guarding against its

becoming accidentally displaced therefrom.

The above and other objects of my invention will be

more fully disclosed in the following specification, refer-

ence being had to the accompanying drawings in which

:

Fig. 1 is a back view of the top edge of a fragment

of drapery showing the various stages of the application of

my improved hook thereto.

Fig. 2 is a section through the same, taken on the line

2—2 of Fig. 1 viewed in the direction indicated by the

arrows.

In carrying out my invention the hook is formed of

medium hard and preferably spring wire, bent to form

the U shaped hook 5 having the arch 6 adapted to engage

over a curtain rod, the hook end 7, and the shank portion

8. The wire at the end of the shank 8 is so bent as to

form an arm 9 which extends upwardly along the outer

edge of the shank and terminates adjacent the arch 6, the

bend at the junction of shank 8 and arm 9 forms a spring

loop 10 and the end of arm 9 is sharpened to a point 11,

said point extending slightly beyond the junction between

the shank 8 and the arch 6 as clearly shown in the draw-

ings. The end of the arm 9 just below the point 11 is
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adapted to normally rest against the shank 8 as shown

at 12.

The top portion of a drapery is shown at 13 which com-

prises a fabric which is folded upon itself and hemmed at

14 to form the adjacent parallel walls 15 and 16, the wall

15 constituting" the body of the drapery.

In Fig. 1 of the drawings the hook designated by the

letter A is shown in a position ready to be inserted into

the fabric. By tilting the hook slightly sidewise it will be

obvious that the fabric wall 16 may be pierced by the

point 11 of arm 9 and the hook pressed upward into the

fabric as shown at B, the arm 9 resting between the walls

15 and 16 and the wall 16 being impinged between the

arm 9 and shank 8. thus holding the hook yieldingly

locked in position to the fabric and thoroughly concealing

the arm 9 from view. The hook may then be readily

turned to assume the position shown at C and then con-

veniently placed over the curtain rod.

By the above recited construction it will be apparent that

the main weight of the drapery will be supported by the

loops 10 of the hooks and that the hemmed portion will be

held upwardly by reason of being impinged between the

shank 8 and arm 9.

It will be observed that when the hooks are secured in

position on the draperies, that the pointed ends 1 1 of arm

9 are concealed between the folds of fabric, and conse-

quently all danger of the hooks becoming entangled in the

fabric after attachment thereto is obviated.

What I claim is

—

A drapery hook, formed of a single piece of wire bent

intermediate of its ends into substantially U shaped

formation to provide an arch, a hook end and a shank
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portion, the end of the shank portion being bent to form

a spring loop, and an arm extending upwardly from the

loop disposed along the outer edge of said shank and

terminating adjacent the junction between the shank and

arch, the extreme end of the arm being pointed.

In witness that I claim the foregoing I have hereunto

subscribed my name this 12th day of Sept. 1922.

JAMES W. McGHEE.

2--421

10/9/23 ^[922
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UNITED STATES DISTRICT COURT, SOUTHERN
DISTRICT OF CALIFORNIA, SOUTHERN

DIVISION.

JAMES W. McGHEE and EDWARD
C. JINKS, trading as McGhee & Jinks, :

Plaintiffs, H. L.

vs. : N. P.

LE SAGE & COMPANY, INC., a cor- No. M 27 M
poration, : Equity

Defendant.

Defendants' Exhibit K (attached to New York deposi-

tions. )

390

DEPARTMENT OF COMMERCE
UNITED STATES PATENT OFFICE

To all persons to whom these presents shall come, Greeting

:

THIS IS TO CERTIFY that the annexed is a true copy

from the records of this office of the Provisional Speci-

fication, Complete Specification and Drawing, in the

matter of the British Letters Patent to George Fred-

erick French, Alfred French and Anne Jane Prest,

Dated December 16, 1912, Number 28,885,

for Improvements in Curtain Hooks and the like.
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Copy of said Patent having been received in this Office

January 5. 1914.

In Testimony Whereof I have hereunto set my hand

and caused the seal of the Patent Office to be affixed,

at the City of Washington, this twenty-sixth day of

October in the year of our Lord, one thousand nine

hundred and twenty-seven and of the Independence of

the United States of America the one hundred and

fifty-second.

(Seal) Thomas E. Robertson

Attest: Commissioner of Patents.

D. E. Wilson

Chief of Division.

No. 28,885 [Emblem] A. D. 1912

[Stamp] : Library U. S. Patent Office Jan 5 1914

Date of Application, 16th Dec, 1912

Complete Specification Left, 16th June, 1913—Accepted.

27th Nov., 1913

PROVISIONAL SPECIFICATION.

Improvements in Curtain Hooks and the like.

We, George Frederick French, Alfred French and

Anne Jane Prest, trading as Thomas French and Sons,

of Lower Moss Lane, Chester Road, Manchester, Small-

ware Manufacturers, and William Henry Pinch, of 20,

Alderley Avenue, Claughton Village, Birkenhead, Manu-

facturer, do hereby declare the nature of the said inven-

tion to be as follows :

—

This invention refers to and consists of an improved

construction of hook for use generally with casement cur-
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tains and the like, and in particular with curtains fitted

with a gathering tape of the kind forming the subject of

Letters Patent No. 7141 A. D. 1906.

According to the invention, the improved hook is made

of a single length of wire so bent as to produce a "hook"

part, a "pin" part and a "cross" part, this latter being

preferably in the form of two small loops. The "pin" part

(which is formed by one end of the wire) is of a length

suitable for piercing the tape near its lower edge, and,

after passing behind the tape, again piercing it near the

upper edge, the pointed end lying in front of the tape. The

"hook" part (which is formed by the other end of the

wire) has a straight part similar in length to that of the

pin part, and such straight part of the hook lies in front of

and parallel with the pin part.

The said "cross" part of the improved hook is produced

by the central portion of the length of wire being formed

into loops. When the hook is applied to a tape the said

loops lie practically flat against the curtain and their re-

lationship to the hook part is such that they hold the

hook in a plane at right angles to the face of the tape.

The advantages of the improved hook are, that it en-

gages the tape vertically and thus allows of the hooks lying

closer together than the ordinary safety pin hooks, and of

the curtain being thus more effectively supported; its

"hook" part always stands out from the face of the tape

and does not fall to right or left, thus facilitating the en-

gaging of the hooks with the rings on the curtain pole;

and lastly, the improved hook is easily and cheaply pro-

duced. Other advantages are that the "hook" part forms

a handle for inserting or withdrawing the pin part, and
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the loops form a "stop" for limiting the extent to which

the pin enters the tape.

That part of the wire extending from one loop to the

other may pass behind, or between, or in front of the two

parallel parts of the wire. Instead of two loops there may

be one wide loop only, or instead of a loop or loops, the

wire may be bent to form lateral lugs or ears. Further

the loops, lugs or ears may be at other than the lower

part of the hook.

To provide against accidental disconnection of the hook

[Price 8d.]

2 No. 28,885.—A. D. 1912.

Improvements in Curtain Hooks and the like,

from the tape, the straight stem part of the ''hook" may

be bent to form a "catch" with which the pin may be

engaged after passing through the tape.

Dated this 14th day of December, 1912.

For the Applicants,

JOHN G. WILSON & Co.,

Chartered Patent Agents,

55 Market Street, Manchester.

COMPLETE SPECIFICATION.

Improvements in Curtain Hooks and the like.

We, George Frederick French, Alfred French

and Anne Jane Prest, trading as Thomas French and

Sons, of Lower Moss Lane, Chester Road, Manchester,

Smallware Manufacturers, and William Henry Pinch,

of 20, Alderley Avenue, Claughton Village, Birkenhead,

Manufacturer, do hereby declare the nature of this inven-

tion and in what manner the same is to be performed, to

be particularly described and ascertained in and by the

following statement ;

—
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This invention refers to and consists of an improved

construction of hook for use g^enerally with casement cur-

tains and the Hke, and in particular with curtains fitted

with a gathering tape of the kind forming the subject of

Letters Patent No. 7141 A. D. 1906.

Upon the accompanying drawing,

Fig. 1 illustrates ( to an enlarged scale ) a side elevation

of the improved hook.

Fig. 2 illustrates a front view, whilst

Fig. 3 illustrates a sectional plan on line x—x.

Figs. 4 and 5 illustrate the application of the improved

hook to a curtain.

Fig. 6 illustrates a side elevation, and

Figs. 7 and 8 front views of modifications, whilst

Fig. 9 illustrates a side view ( in part ) of a further

modification.

According to the invention, the improved hook is made

of a single length of wire so bent as to produce a "hook"

part a, a "pin" part h, and a "cross" part r. this latter

being preferably in the form of two small loops. The

pin part b (which is formed by one end of the wire) is

of a length suitable for piercing the tape near its lower

edge and, after passing behind the tape, again piercing it

near the upper edge, the pointed end lying in front of the

tape, see Figs. 4 and 5. \\^ith eyeletted tapes, the pin part

b n.iay be blunt.

Tlie rear or stem portion of the hook part a is either

straight like the pin, or, as shown, is formed with two

'Small "humps" or corrugations a\ a'- which, when the

hook is applied to the gathering tape aforesaid, allow room

for those parts of the tape containing the draw cords, see

Fig. 3. They also help in securing the hook to the tape.
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The said "cross" part c of the improved hook is pro-

duced by the central portion of the length of wire being

formed into loops. That part of the wire extending from

one loop to the other may pass behind, or as shown, be-

tween, or in front of the two rear vertical parts of the

wire. In forming the loops they are, preferably, arched

transversely so as to ensure of the pin part b and the

outer parts of the loops lying in the same plane, or in

line with each other, see Fig. 3, and therefore when the

hook is applied to a tape the loops cause the hook part a

to lie in a plane at right angles to the face of the tape,

see Figs. 5 and 6. The loops also act as springs for the

pin, and cause the tape to be clipped between the pin and

stem of hook except where the draw cords come, which are

left free.

No. 28,885.—A. D. 1912. 3

Improvements in Curtain Hooks and the like.

After being applied to the tape and with the curtain

ready pleated, the hooks are passed through the usual cur-

tain rod rings as shown dotted in Fig. 5. For enabling

the hooks to be used with ordinary curtain rods without

rings, the part a may be made to the form of a ring, see

Fig. 6, the curtain rod passing through the ring.

The advantages of the improved hook are that it engag-cs

the tape vertically and thus allows of the hooks ly'ing

closer together than the ordinary safety pin hooks an('i of

the curtain being thus more effectively supported; its h-.ook

part always stands out perpendicularly from the face .of

the tape and does not move to right or left, thus facilitat-

ing the engaging of the hook with the ring on the curtain

pole; and further, the improved hook is easily and cheaply

produced.
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Other advantages are that the hook part forms a handle

for inserting or withdrawing the pin part, and the top of

the loops forms a "stop" for determining the extent to

which the pin may pass through the tape.

Instead of two loops, there may be one wide loop, see

Fig. 7, or, instead of an open loop or loops, the wire may

be bent to form closed loops, lugs or spurs, see Fig. 8.

To provide against accidental disconnection of the hook

from the tape, the stem part of the hook may be bent to

form a "catch" with which the pin may be engaged after

passing through the tape, see Fig. 9.

Having now particularly described and ascertained the

nature of the said invention and in what manner the same

is to be performed, we declare that what we claim is :

—

1. A curtain hook or the like formed from one piece of

wire and comprising the hook (or ring) part a, the "pin"

part b and the spring cross part c, substantially as herein

set forth.

2. A curtain hook or the like with a pin part and with

spring loops, lugs or spurs lying to right and left of the

"pin" part and in a plane at right angles to the plane of

the hook proper, substantially as herein set forth.

3. A curtain hook or the like, constructed substantially

as herein described and illustrated in Figs. 1 to 3 (or 6, 7,

8 or 9) of the accompanying drawing.

Dated this 12th day of June, 1913.

For the Applicants,

JOHN G. WILSON & Co.,

Chartered Patent Agents,

55, Market Street, Manchester, and at Blackburn.

Redhill: Printed for His Majesty's Stationery Office, by

Love & Malcomson, Ltd.—1913.

(Photo.)
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UNITED STATES DISTRICT COURT, SOUTHERN
DISTRICT OF CALIFORNIA. SOUTHERN

DIVISION.

JAMES W. McGHEE and EDWARD
C. JINKS, trading as McGhee & Jinks. :

Plaintiffs, H. L.

vs. : N. P.

LE SAGE & COMPANY, INC.. a cor- No. M 27 M
poration, : Equity-

Defendant.

Defendants' Exhibit L attached to New York Depo-

sitions

390

DEPARTMENT OF COMMERCE
UNITED STATES PATENT OFFICE

To all persons to whom these presents shall come, Greeting

:

THIS IS TO CERTIFY that the annexed is a true copy

from the records of this office of the Provisional Speci-

fication, Complete Specification and Drawing, in the

matter of the British Letters Patent to Henry Charles

Harrison,

Dated April 28, 1886, Number 5,780,

for Improvements in the Manufacture of Curtain Hooks.

Copy of said Patent having been received in this Office

June 11, 1887.

In Testimony Whereof I have hereunto set my hand

and caused the seal of the Patent Office to be affixed,

at the City of Washington, this twenty-sixth day of

October in the year of our Lord, one thousand nine
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hundred and twenty-seven and of the Independence

of the United States of America the one hundred and

fifty-second.

(Seal) Thomas E. Robertson

Attest : Commissioner of Patents.

D. E. Wilson

Chief of Division.

[Stamp]: Library U. S. Patent Office, Received Jun

11 1887

Date of Application, 28th Apr., 1886

Complete Left, 28th Jan., 1887

Complete Accepted, 1st Mar., 1887

A. D. 1886, 28th April. No. 5780.

PROVISIONAL SPECIFICATION.

Improvements in the Manufacture of Curtain Hooks.

Henry Charles Harrison 70 Princess Road, Edg-

baston, Birmingham, Clerk & Traveller do hereby declare

the nature of this invention to be as follows :

—

I first take a piece of Iron, Steel, or metal wire, of any

section but round preferred, say about six inches in length

& pointed at one end, & bend it into shape similar to the

letter S but the ends projecting more—In the centre, or

what may be termed the backbone of the Hook, the wire

is bent to form a half round projection back & front, &

when complete is represented in accompanying sketch.

The object of the projection A is for the Pin C to press

against & so prevent it slipping when fixed into the cur-

tain & so do away with the old safety pin arrangement

—
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The object of the projection B is for the Hook D to press

against so that when the latter is passed through the eye

in the pole ring it does not readily slip out. The Hooks

made as above also bear a greater strain than the old

fashioned safety Pin Curtain Hook.

HENRY CHARLES HARRISON.

[Price 6d.]

Complete

2 A. D. 1886.—No 5780. Specification.

Harrison's Improvements in the Manufacture of Curtain

Hooks.

COMPLETE SPECIFICATION.

Improvements in the Manufacture of Curtain Hooks.

Henry Charles Harrison, 70 Princess Road, Edg-

baston, Birmingham, Clerk & Traveller, do hereby declare

the nature of this invention and in what manner the same

is to be performed, to be particularly described and ascer-

tained in and by the following statement:

—

I first take a piece of Iron, Steel, Brass or other metal

wire of any section but round preferred, say about six

inches in length, & pointed at one end, and bend it into

shape similar to the letter S but the ends projecting more

—

In the centre or what may be termed the backbone of the

hook, the wire is bent to form a half round projection

back & front and when complete is represented in the

accompanying drawing No. 1.

The object of the projection A is for the pin C to press

against & so prevent it slipping when fixed into the cur-

tain, and so do away with the old safety pin arrangement.
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The object of the projection B is for the hook D to

press against so that when the latter is passed through the

eye in the Pole Ring it does not readily slip out. I also

purpose making them with the projection A only as per

drawing No. 2.

Having now particularly described and ascertained the

nature of my said Invention, and in what manner the same

is to be performed, I declare that what I claim is

1st. Having the projection A to prevent the hook slip-

ping out of the curtain, & to support same.

2nd. Having the projection B to prevent it slipping out

of the eye in the Pole Ring.

HENRY CHARLES HARRISON.

LONDON: Printed by Darling & Son.

For Her Majesty's Stationery Office.

1887.

(Photo.)
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UNITED STATES DISTRICT COURT, SOUTHERN
DISTRICT OF CALIFORNIA, SOUTHERN

DIVISION.

JAMES W. McGHEE and EDWARD
C. JINKS, trading as McGhee & Jinks, :

Plaintiffs, H. L.

vs. : N. P.

LE SAGE & COMPANY, INC., a cor- No. M 27 M
poration, : Equity.

Defendant.

Defendants' Exhibit M attached to New York Depo-

sitions.

390

DEPARTMENT OF COMMERCE
UNITED STATES PATENT OFFICE

To all persons to whom these presents shall come, Greeting"

:

THIS IS TO CERTIFY that the annexed is a true copy

from the records of this office of the Provisional

Specification, Complete Specification and Drawing, in

the matter of the British Letters Patent to Anne

Timmis,

Dated June 23, 1910. Serial Number 15,079,

for Improvements in the Method of and Means Employed

for Hanging Curtains.

Copy of said Patent having been received in this Office

August 7, 1911.

In Testimony Whereof I have hereunto set my hand

and caused the seal of the Patent Office to be affixed,

at the City of Washington, this twenty-sixth day of
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October in the year of our Lord, one thousand nine

hundred and twenty-seven and of the Independence

of the United States of America the one hundred and

fifty-second.

(Seal) Thomas E. Robertson

Attest: Commissioner of Patents.

D. E. Wilson

Chief of Division.

No. 15,079 [Emblem] A. D. 1910

[Stamp]: Aug. 7 1911.

Date of Application, 23rd June, 1910

Complete Specification Left, 22nd Dec, 1910—Accepted,

26th June, 1911

[Stamp] Library U. S. Patent Office Aug 7 1911

PROVISIONAL SPECIFICATION.

Improvements in the Method of and Means Employed for

Hanging Curtains.

I, Anne Timmis, of 10, Northumberland Avenue,

Bispham, near Blackpool, in the County of Lancaster,

Married Woman, do hereby declare the nature of this in-

vention to be as follows :

—

This invention relates to improvements in the method of

and means employed for hanging or suspending curtains

from curtain poles or rods the object being to facilitate

the operation of hanging or removing and to prevent

damage being done to the curtain itself or to reduce the

wear and tear as much as possible.
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The invention comprises a novel construction of tape or

band with loops or attachments to be stitched to the cur-

tains the loops or attachments providing means whereby

the curtain can be affixed to combined hooks and curtain

pole rings or like devices carried on the curtain pole or rod.

According to this invention there is sewn to the edge

of the curtain a suspending tape comprising a broad tape

with a narrower tape sewn on to one face of it in the

form of a series of loops eyes or pockets or ends for

tying so that when sewn onto the curtain the latter is fur-

nished with a series of loops or eyes or means of attach-

ment of the curtain to the pole rings or hooks.

The poles rings or hooks are made in the form of

hooks with one long shank and one shorter one terminat-

ing in an eye loop or enlargement with or without an eye

or in a forked or bifurcated end or otherwise shaped so

that when the longer shank is passed through one of the

loops or eyes on the curtain the loop or enlargements

constitutes a holding device and the hook and curtain are

united. The hook is then placed on the curtain pole or

rod or it may be hooked onto the ordinary pole ring. The

longer shank of the hook may be bent or curved round so

that the hoop becomes a ring with open or split ends to

allow for its being passed through one or other of the

loops on the curtain and so affixed thereto and in order

to maintain the hook or ring in correct position when on

the pole and when in ring form a depression is preferably

formed in the ring or hook or it is slightly angled so that

the weight of the curtain keeps the loop at the bottom of

the depression. The curtain may be tied to the hooks or

rings by the ends and the ring or curved hook may be

provided with an eye for this purpose.
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Instead of the loops or ends for securing the curtain

t<^ the hook or rings eyelets may be formed in the tape

and hooks or rings passed through them.

The shorter shank of the hook may be doubled or bent

on itself and the loop on the tape passed between the bent

or folded portions and the end of the folded portion of

the shank received in a pocket or slot stitched on the edge

of the curtain or on the tape on same.

Dated this 21st day of June, 1910.

BRIERLEY & HOWARD,
Halifax & Blackburn,

[Price 8rf.] Agents for the Applicant.

2 No. 15,079.—A. D. 1910.

Improvements in the Method of and Means Employed for

Hanging Curtains.

COMPLETE SPECIFICATION.

Improvements in the Method of and Means Employed

for Hanging Curtains.

I, Anne Tim mis, of 10, Northumberland Avenue,

Bispham, near Blackpool, in the County of Lancaster,

Married Woman, do hereby declare the nature of this in-

vention and in what manner the same is to be performed,

to be particularly described and ascertained in and by the

following statement :

—

This invention relates to a curtain suspension device of

the kind in which a tape or band with loops or attach-

ments is stitched to the curtain, the loops or attachments

providing means whereby the curtain can be affixed to

hooks, curtain pole rings or like devices for connection

with the curtain pole or rod.
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The present invention consists in forming the hook or

ring with an eye for the reception of thread by means of

which the hook or ring can be stitched to the curtain tape,

the said eye being situated in proximity to a k)op or other

holding device forming part of the hook or ring.

In order that the said invention may be clearly under-

stood and readily carried into effect, the same is described

with reference to the accompanying drawings, in which :

—

Figure 1 is an elevation shewing a portion of a curtain

and pole with hooks and tapes in position.

Figures 2 to 8 are elevations of various styles of hooks.

1 indicates the curtain, 2 the suspending tape and 3 the

tape that is sewn onto one face of the tape 2 in the form

of a series of loops, eyes, pockets or ends 4 for tying

which serve as a means of attachment of the curtain 1 to

the pole rings or hooks 5 which may be constructed in any

suitable manner. In the example shewn in Figs. 5 and 6,

each of the hooks is formed with a long shank and a

shorter one terminating in an eye or loop 6 in a similar

manner to that which has already been proposed the eye

10 for stitching purposes being situated in proximity to

such loop or to a head or bar 8 extending transversely

across the end of the shank as shewn in Figures

1, 2, 3, and 4 which serves as a device for uniting

the hook 5 and curtain 1. The hook 5 may be

placed on the curtain pole or rod 7 or it may be hooked

onto the ordinary pole ring. The longer shank of the hook

may be bent or curved round ( see Figs. 7 and 8 ) in a

manner that has already been proposed so that the hook

becomes a ring with open or split ends to allow for its

being passed through one or other of the loops 4 on the

curtain 1 and so affixed thereto in order to maintain the
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hook or ring 5 in correct position when on the pole, and

when in ring" form a depression 9 is preferably formed in

the ring or hook or it is sHghtly angled so that the weight

of the curtain keeps the loop 4 at the bottom of the de-

pression 9. The curtain may be tied to the hooks or rings

5 by the aforesaid ends, the eyes 10 being provided for

the purpose of stitching the hooks or rings to the tape.

The shank of the hook 5 may be doubled or bent on

itself as in Fig. 6 and the loop on the tape passed between

the bent or folded portions and the end of the folded

portion of the shank received in a loop 11 stitched on the

edge of the curtain or on the tape thereon.

Having now particularly described and ascertained the

nature of my said invention and in what manner the same

is to be performed, I declare that what I claim is :
—

1. The means described comprising hooks having an

eye 10 formed in the hook or ring for the purpose specified

substantially as described and illustrated by the annexed

drawings.

No. 15,079.—A. D. 1910. 3

Improvements in the Method of and Means Employed for

Hanging Curtains.

2. For use in combination with a curtain suspension

device of the kind set forth, a hook constructed and ar-

ranged substantially as hereinbefore described with refer-

ence to any of the examples illustrated in the accompany-

ing drawings for the purpose specified.

Dated this 20th day of December, 1910.

BRIERLEY & HOWARD,
Halifax & Blackburn,

Agents for the Applicant.

Redhill: Printed for His Majesty's Stationery Office, by

Love & Malcomson, Ltd.—1911.
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UNITED STATES DISTRICT COURT, SOUTHERN
DISTRICT OF CALIFORNIA, SOUTHERN

DIVISION.

JAMES W. McGHEE and EDWARD
C. JINKS, trading- as McGhee & Jinks, :

Plaintiffs, H. L.

vs. : N. P.

LE SAGE & COMPANY, INC., a cor- No. M 27 M
poration, : Equity.

Defendant.

DEFENDANTS' EXHIBIT N, Prior Art Patents.

(Attached to New York Depositions)

UNITED STATES PATENT OFFICE.

SAMUEL B. FAY, OF NEW YORK, N. Y.

METALLIC HOOK FOR LABELS.

Specification of Letters Patent No. 15,226, dated

July 1, 1856.

To all whom it may concern

:

Be it known that I, Samuel B. Fay, of the city, county,

and State of New York, have invented a new and useful

Mode of Attaching Tags or Labels; and I do hereby de-

clare the following to be a full, clear, and exact descrip-

tion thereof, reference being had to the accompanying

drawing, in which my improvement is illustrated.

In large warehouses requiring an extensive mode of

labeling cloths and other articles the usual methods em-
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ployed of tying tags to the cloth or riveting on lead tags

is very laborious often requiring the time of several

persons.

To remedy this defect my invention was made.

For the above purpose several requisites must be at-

tained ; first, the article must be sufficiently cheap ; secondly,

it must be affixed in such a manner as not to be easily

detached in handling the goods and, thirdly, it must be

affixed easily, rapidly and surely.

I thus attain all these requisites. The tag or label is

made of card or other cheap suitable material cut to any

pattern as seen in the drawing at A, B, C. Holes are

cut in these tags and a metallic eyelet or gromet D is

inserted therein. Then I prepare a hook as shown at E,

in the drawing, formed of suitable metal or in any other

form or configuration having the same characteristics of

a sharp point bent into position to be readily caught in

the cloth with the parts of the shank brought together in

such a way as to require them to spring open to pass that

portion of the article to which the tag is to be affixed

which has been caught by the hook and after it is passed

to close again so as to retain the same beyond the point

above named where the parts of the shank are made to

appear there should be a bow or bight sufficient to retain

the portion above named into which the hook is set. In

this way tags and labels may be affixed to goods with

sufficient permanence for all practical purposes and with

infinitely less labor than when pinned, sewed, or tied

thereto by a string as are the methods now employed for

that purpose.

Having thus fully described my improved tag or label

and its difiference from what has heretofore been essaved
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therein what I claim as my device for which I desire Let-

ters Patent is

—

The construction of tags or labels substantially as herein

described by affixing thereto a hook so formed as to readily

hook into the goods to be marked and by the spring of

the shank retain its position without being liable to become

readily detached as herein specified.

SAMUEL B. FAY.

Witnesses

:

Geo. H. Bissell,

John Bissell. .
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UNITED STATES PATENT OFFICE.

DANIEL H. GUNN, OF RED OAK, IOWA.

COMBINED COLLAR AND NECKTIE RETAINER.

SPECIFICATION forming part of Letters Patent

No. 303,370, dated August 12, 1884.

Application filed March 3, 1884. (No Model.

)

To all whom it may concern

:

Be it known that I, Daniel B. Gunn, a citizen of the

United States, residing at Red Oak, in the county of Mont-

gomery and State of Iowa, have invented certain new and

useful Improvements in Combined Collar and Necktie
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Retainers, of which the following is a specification, refer-

ence being had therein to the accompanying drawings.

This invention has relation to improvements in devices

for retaining neckties and neck-scarfs in proper place

upon collars and the collar in proper position with relation

to the shirt-band and tie or scarf.

The invention consists in the combination and arrange-

ment, in connection with a strip of suitable material hav-

ing loop-arms, of pins for the engagement of the shirt-

band and tie-band, as will be hereinafter more fully set

forth, and particularly pointed out in claim appended.

Referring by letter to the accompanying drawings, to

which similar letters of reference are made indicating cor-

responding parts. Figure 1 is a representation of a per-

spective of my device, showing the pins on the inner and

outer arms. Fig. 2 is a side view of the same, showing

it applied to a portion of a shirt-band, collar, and tie, and

Fig. 3 is a side view showing the pins on a middle and

outer arms.

In the said drawings, A indicates the fastener; B, the

shirt-band; C, the collar, and D the tie or scarf. The

fastener is formed from a flat strip of metal, which may

be brass or other metal of a semi-elastic or spring nature,

and is bent to form a middle vertical arm, a, and an inner

and outer arm, b c, of about equal length. The middle

arm, a', is perfectly plain on its side next to the arm c,

and has its inner side, or the side adjacent to the arm b,

provided with a pin, d, which inclines upwardly toward the

inner arm; or the inner arm, b, may be provided on its

inner lower side with one or more similar pins, which ex-

tend obliquely or incline downwardly from the said middle

arm, and are designed to engage the inner surface of a
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shirt-bosom or its collar-band. The outer arm, c, extends

upwardly and is provided on its outer side with one or

more pins, e, which incline downwardly and are designed

to engage the tie or scarf upon the collar. The arms of

the loops may be made large at their bends, as shown, so

as to increase their spring action in engaging the articles.

From the foregoing description the operation and advan-

tages of my invention will be obvious. It will be seen that

when the device is in place on a shirt-collar band, the collar

brought between the outer and middle arms, and the tie-

band brought into its normal position around the collar,

both the collar and tie will be securely held together upon

the shirt and the former prevented from moving out of

place.

The fasteners or retainers may be either gold or silver

plated, and thus made to present a handsome appearance;

or they may be made of celluloid at a very small expense.

Having thus described my invention, what I claim as

new and desire to secure by Letters Patent, is

—

As an improved article of manufacture, a combined

collar and necktie retainer formed from a strip of suit-

able material, having a middle arm, a', provided with a

reverse loop-arm, b and c, at opposite ends on opposite

sides, the middle arm having pins on its side next to the

arm b, and the outer arm, c, having pins on its outer side,

the pins of the respective arms being inclined, substan-

tially as shown and described.

In testimony whereof I affix my signature in presence

of two witnesses.

DANN. B. GUNN.
Witnesses

:

M. S. Evans,

Chas. Turney.
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UNITED STATES PATENT OFFICE.

MILES RIGGS, OF NEW YORK, N. Y.

EYEGLASS-HOLDER.

SPECIFICATION forming part of Letters Patent

No. 392,363. dated November 6, 1888.

Application filed June 14. 1888. Serial No. 277,109.

(No model.)

To all whom it may concern :

Be it known that I, Miles Riggs, a citizen of the United

States, and a resident of New York, in the county of

New York and State of New York, have invented certain

new and useful Improvements in Eyeglass-Holders, of

which the following is a specification.

The invention relates to improvements in eyeglass-

holders; and it consists in a holder made from a single

piece of sheet metal, with a suitable spring-holding hook

on the outside of a backing-plate, and a pin and catch on

the opposite side of said plate, the whole being adapted to

be attached to the vest or other garment.

The particular characteristics of the invention sought

to be protected will be understood from the detailed de-

scription hereinafter presented, reference being had to the

accompanying drawings, in which—

.

Figure 1 is a perspective view of the holder sustaining

a pair of eyeglasses, the latter being illustrated by dotted

lines. Fig. 2 is an enlarged side elevation of the holder.

Fig. 3 is a plan view of the blank from which the holder

is formed, the same being stamped from sheet metal in

a single piece; and Fig. 4 is a perspective view looking

down upon the upper end of the holder.



110 James W. McGhee ct al., vs.

In the drawings, A designates the backing-plate of the

holder; B, the pin by which it may be secured to the vest

or other garment of the user; C, the catch for retaining

the free end of the pin B ; and D, the hook for sustaining

the eyeglass, said hook being formed by turning the metal

upward and its spring E inward and downward in close

relation to the backing-plate A, as illustrated in Figs. 1

and 2.

It will be (observed that the metal at the lower end of

the hook D is not reduced in width and is not intended

for a spring, all of the spring qualities of this part of the

device being in the reduced end E. Heretofore in the

construction of this class of eyeglass-holders the hook D
has been so formed as to constitute a spring, and in thus

constructing it the metal at its lower end has necessarily

been reduced and weakened, the ellect of which being that

the hook frequently became broken from the backing-plate

by reason of the coat rubbing against it, or by being caught

or moved against some object handled by the user.

To correct this difficulty is one of the objects of my
invention, and in the accomplishment of which I con-

struct the hook D of considerable strength at its lower

end, causing it to be a rigid fixture instead of a spring.

It is desirable, however, that a spring be provided in order

to prevent the too easy escape of the eyeglass from the

holder, and hence I form the individual spring E at the

upper end of the hook D. This spring lightly impinges

the backing-plate A, and has its lower extremity turned

toward the hook in order to facilitate the removal of the

eyeglass when desired.

By reference to Figs. 3 and 4 it will be seen that the

spring E is formed by making that portion of the metal
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of which it is composed more narrow than the remaining

portions, and this may be done without detriment to the

diirabiHty of the article, since it is protected when in use

between the rigid backing-plate A and the rigid hook D,

where it is only permitted to have a limited movement and

is in no danger of being straightened out or broken. The

pin B is also made from the same blank from which the

remaining parts of the holder are constructed, and is

turned downward in line with the backing-plate A, a catch,

C, being stamped out of the sheet metal at a point opposite

to the lower end of the pin for the purpose of retaining

the latter after the holder has been applied to the vest

or other garment.

The holder, being made wholly from one piece of sheet

metal and constructed as described, is very simple and

inexpensive, and at the same time durable and entirely

safe.

What I claim as my invention, and desire to secure by

Letters Patent, is

—

The eyeglass-holder hereinbefore described, having the

backing-plate A, the attaching-pin on one side of said

plate, the rigid hook D, turned upward from the lower end

of said plate and on the opposite side from said pin, and

the spring E, passing downward from the upper end of

the rigid hook D, in close relation to the face of the back-

ing-plate A, said spring being protected between the rigid

hook and the backing-plate, substantially as and for the

purposes set forth.

Signed at New York, in the county of New York and

State of New York, this 8th day of June, A. D. 1888.

MILES RIGGS.

Witnesses

:

C. M. Lee,

Chas. C. Gill.
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UNITED STATES PATENT OFFICE.

EDWARD H. NASH, OF WESTPORT, CONNECTI-

CUT, ASSIGNOR TO LLOYD NASH AND
ELBERT N. SIPPERLEY, OF SAME PLACE.

CATCH-PIN.

SPECIFICATION forming part of Letters Patent

No. 404,102, dated May 28. 1889.

Application filed January 8, 1889. Serial No. 295,757.

(No model.)

To all whom it may concern

:

Be it known that I, Edward H. Nash, a citizen of the

United States, residing- at Westport, in the county of

Fairfield and State of Connecticut, have invented certain

new and useful Improvements in Catch-Pins; and I do

hereby declare the following to be a full, clear and exact

description of the invention, such as will enable others

skilled in the art to which it appertains to make and use

the same.

My invention has for its object to produce a pin adapted

to hold ladies' work in sewing, which may be readily at-

tached to the dress or to any textile material—as. for ex-

ample, to an upholstered chair or sofa or to a table-cover.

In other words, the object is to produce a pin of this

class adapted for general use which may be produced at

very slight cost, so that it may be retailed for a few

pennies, thus placing it within the reach of all, and which

will perfectly perform the functions of the more expensive

pins, sewing-birds, &c., which have heretofore been pro-

duced. With these ends in view I have devised the simple

and novel construction, of which the following description.
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in connection with the accompanying drawings, is a speci-

fication.

Figures 1, 3 and 5 are front elevations of different

forms in which I have carried my invention into effect.

Figs. 2 and 4 are end views corresponding, respectively,

with Figs. 1 and 3; and Fig. 6 is a side view of a form

having but one supporting-point and one attaching-shank.

An important feature of my invention, as illustrated in

the first five figures of the drawings, lies in giving to the

work to be sewed or otherwise operated upon two points

of support, which will be found especially valuable for

many kinds of work, as it prevents the possibility of tear-

ing the work and supports it in a much firmer and better

manner. In addition to the supporting points or hooks

I provide either one or two sharpened attaching-shanks,

making the whole of two pieces of wire, which are secured

firmly together in any suitable manner.

1 denotes the supporting points or hooks, which are

formed by sharpening ends of the pieces of wire and

curving them downward and then upward.

2 denotes the attaching-shanks, which are sharpened at

the ends and are left straight, so as to be readily attached

in place, the strain in use being downward or inward, so

that no fastening devices are required to hold them in

place.

It will be noticed that the shanks are made very much

longer than the supporting-points, so as to give firm hold

upon the article to which it is attached and prevent it from

yielding under strain. In the form shown in Fig. 1 two

pieces of wire are used, one end of each piece being an

attaching-shank and the other end having formed thereon

a supporting-point. The portion of the wire between the
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supporting-point and attaching-shank consists of a straight

piece, 3, the two straight pieces being laid together in

assembhng and secured by soldering them together.

In the forms shown in Figs. 3 and 4, instead of solder-

ing the straight pieces 3 together, they are twisted about

each other, as shown, so as to lock the two pieces of wire

firmly together, giving to the article as a whole two sup-

porting-points and two attaching-shanks.

In the form shown in Fig. 5 the straight piece 3 is pro-

vided at each end with a supporting-point, and the attach-

ing-shank is secured thereto by twisting its upper end

around the straight portion 3 and securing it by solder.

In the form shown in Fig. 6 the entire catchpin is made

from a single piece of wire sharpened at both ends. The

attaching-shank is made long, as in the other forms, and

the supporting-point is formed by bending the upper end

of the wire downward and inward, and then outward and

upward again, the supporting-point being the same as in

the other forms.

It will of course be understood that these details of con-

struction may be greatly varied without departing from

the principle of my invention—as, for example, the length

of the straight portions and the attaching-shanks—and the

shape and curvature of the attaching-points may be

changed without aflfecting the invention in the slightest.

The operation is so simple as hardly to require explana-

tion. The pin is secured in place by sticking the shank

or shanks into a chair, sofa, or table-cover, or into the

clothing of the user, and the work to be supported simply

has to be caught upon the attaching-points, which are pre-

ferably made fine and sharp, so as not to injure the work
in the slightest.

Having thus described my invention, I claim

—

1 A catch-pin consisting of an attaching-shank and
a supporting-point formed by curving the wire downward,
and then outward and upward, said attaching-shank ex-

tending below the curve of the supporting-point.
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2. A catch-pin consisting of supporting-points curved

downward and upward, and one or more sharpened attach-

ing"-shanks, the whole being formed from two pieces of

wire attached together in any suitable manner, substan-

tially as shown and described.

In testimony whereof I affix my signature in presence

of two witnesses.

EDWARD H. NASH.

Witnesses

:

a. m. wooster,

Etta F. Pettit.
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No. 728,769. Patented May 19, 1903.

UNITED STATES PATENT OFFICE.

JULIA A. SAVAGE, OF BOSTON. MASSACHU-
SETTS.

SKIRT-HOOK.

SPECIFICATION forming part of Letters Patent

No. 728,769, dated May 19. 1903.

Application filed October 2, 1901. Serial No. 77,Z07.

(No model.)

To all whom it may concern

:

Be it known that I, Julia A. Savage, a citizen of the

United States, and a resident of Roxbury district, Boston,
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county of Suffolk, State of Massachusetts, have invented

certain new and useful Improvements in Skirt-Hooks, of

which the following is a full, clear, and exact description.

This invention is in the line of hooks for holding down

in the present fashionable form the center front of a skirt-

band; and the object of my invention is the effecting of

certain improvements in detail, as follows : first, to so

arrange the waist-engaging hook as to prevent the same

from becoming caught in the waist in such a manner as

to render it difficult to remove, and second, to strengthen

the hook which engages the skirt-band.

Referring to the drawings forming part of this speci-

fication, Figure 1 is a perspective view, on an enlarged

scale, of my improved skirt-hook. Fig. 2 is a front ele-

vation of the same about normal size. Fig. 3 is a side

elevation of the same: and Fig. 4 is a front view of the

front part of a skirt-band, showing the hook holding the

same.

The reference-numeral 1 designates the pin, which is

designed to be inserted upward into the dress-waist or

corset, or both, of the user. The lower end of the pin

is bent somewhat sharply at its juncture with the shank 3

and the shank somewhat sharply at its juncture with the

neck-section 4. Between the stem 6 and said neck-section

is a shoulder 5, while at the upper end of said stem is the

curved section 7, terminating in the part 8, composing one

half of the V-shaped hook 9. The other half, 8', compos-

ing said hook 9. continues on through the bend 7', the

stem 6', shoulder 5', and neck A\ forming a loop terminat-

ing in said neck, but otherwise exactly corresponding with

the parts designated by the unprimed reference-numerals.

Tightly clasped about the said neck-sections 4 4' is the
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collar 10, fitting quite snugly between the shank 3 and the

shoulders 5 5' and serving both to bind the neck 4' rigidly

to the neck 4 and also to perform the function herein-

after set forth.

In all hooks of this character previously constructed the

pin, shank, and stem were one smoothly continuous length

of wire, and in use the material composing the waist or

corset was liable to slip along on the pin and shank and

partially up the stem. Hence when the attempt was made

to remove the hook from the cloth the latter, being thus

around the bend of the hook or pin, simply slid farther

up on the stem instead of off the pin, and so made it

very hard to remove the hook. In my device, however,

the cloth cannot slip farther than the lower end of the

collar 10, which constitutes a fixed stop therefor and

wholly overcomes the before-mentioned difficulty of re-

moval.

By duplicating the hook and neck sections, as already

described, the hook 9 is made of double the strength which

it would otherwise be, and as it is only the hook which is

liable to be bent at the curves 7 and not the shank 3 the

extra strength is put where it is needed and a lighter and

neater-looking device produced than can be made by form-

ing the hook and pin sections of a single length of wire

strong enough for the hook, but stronger and heavier

than is needed for the pin. While light and graceful-

appearing, my device is perfectly strong and serviceable.

By separating the curves or bends 7 7' the hook is given

a width which more perfectly engages the edge of the

skirt-band, being much less liable to fray and cut into the

same. The pointed or V shape of the hook 9 enables the
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latter to be more readily cani^ht upon the band edge, belt,

or buckle.

It will be noticed that the collar 10 is prevented from

being forced up along the stem of the hook by means of

the shoulders 5 5'. so that the pressure of the cloth along

the shank 3 is unable to move said collar from the position

best adapted for ])reventing the cloth from becoming en-

tangled on the shank and stem of the pin. Were the

collar 10 omitted and the necks 4 4' secured together by

solder, the extremity of the neck 4' serves the same func-

tion of keeping the cloth from creeping up on the neck 4;

but the easy fracture of solder makes the collar preferable.

What I claim as my invention, and for which I desire

Letters Patent, is as follows, to wit

:

1. The single length of wire formed into the pin at one

extremity, and the duplicate necks, shoulders, stems and

hook, in combination with the collar embracing said necks

and terminally fitting between said shoulders and pin, sub-

stantially as described.

2. The single length of wire formed into the pin at

one extremity and having the other extremity bent over

and secured near the base or shank of the pin; the

doubled portion of the wire being formed into the V-shaped

hook with its bends located substantially apart, substan-

tially as described.

3. In a skirt-hook, the combination of the wire loop

having one part thereof bent over to form the two-strand

skirt-engaging hook; the pin projecting from the part

thereof opposite to said hook and in a reverse direction

thereto; and a collar binding the parts together and acting

to prevent the fabric into which said pin is inserted from

slipping past the shank thereof, substantially as described.
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In testimony that I claim the foregoing invention I

have hereunto set my hand this 30th day of September,

1901.

JULIA A. SAVAGE.

Witnesses

:

A. B. Upham,

G. F. Haskins.
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No. 751,305. Patented February 2, 1904.

UNITED STATES PATENT OFFICE.

AUGUSTE EMILE GUSTAVE MARIE LACOIN, OF
PARIS, FRANCE.

NECKTIE-BAND FASTENER.

SPECIFICATION forming part of Letters Patent No.

751,305, dated February 2, 1904.

Application filed November 5, 1902. Serial No. 130,176,

(No model.)

To all whom it may concern

:

Be it known that I, Auguste Emile Gustave Marie

Lacoin, a citizen of the French Republic, and a resident

of Paris, France, have invented certain new and useful

Improvements in Necktie-Band Fasteners, of which the

following is a specification.
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The object of this invention is a fastener intended to

fix ties to collars in such a manner that the said ties can

neither rise up nor sHp upon the collars.

The different systems of fixing ties in vogue up to the

present are without exception of a complicated manufac-

ture, which is a great inconvenience. They require the

use of springs, which very quickly lose their elasticity by

reason of the oxidation produced by perspiration. More-

over, the greater portion of these clips fasten the lower

end of the tie to the shirt-front, and owing to this, although

the tie may be well fixed, it slips upon the collar whenever

the shirt-front slips up, creases, or loses its stiffness. The

fastener forming the objection of this invention remedies

these defects. It is formed of a metal pin flattened out

at one end and pointed at the other, then folded in the

form of an S, so as to constitute two hooks, one of which

engages the lining of the tie, while the other, bent in the

opposite direction, hooks under the collar, thus retaining

the tie in place.

In the accompanying drawings, given by way of ex-

ample, Figure 1 shows the form of the metal pin intended

to form a fastener. Fig. 2 shows a finished fastener.

Fig. 3 shows the fastener engaged in the lining of a tie

and on a collar. Fig. 4 shows the fastener in position and

holding the tie to the collar.

The tie-fastener shown in Figs. 1 to 4 comprises a metal

pin a b, one end whereof is flattened and presents a sur-

face of a certain width tapering down toward the other

end a, where it terminates in a pointed end, thereby con-

stituting a pin. This pin is bent into the form of an S

in order to constitute two hooks a c and h d, one of which

a c, is intended to enter the lining e of the tie and the
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other end, h d, hooks beneath the collar / in such a way

as to maintain the tie by acting as a spring and to prevent

it from rising up. The body portion of the fastener,

together with the ]X)rtions c and a, form an outwardly

curved portion at the upper end of the fastener, which is

also bent inwardly toward the body portion and extended

away at an angle to the body portion. From this inner

end extends the hook portion a. which engages the tie. At

the point where the inwardly-bent portion c joins the hook

a is formed an impinging point of contact c ', adapted to

more securely hold the tie by contact therewith. The flat-

tened end d of the body portion is bent inwardly toward

the body, this curved portion being adapted to receive the

collar, and is then bent outwardly from the body to form

a contacting portion b. The formation of this portion of

the fastener produces an impinging spring member b d,

which serves to hold the device securely upon the collar.

The above-described tie-fasteners can be fixed with the

greatest ease at any part of the tie and as many as re-

quired; but it is only necessary to have a fastener at the

back of the collar and one at each side of the tie-knot to

completely maintain the same in place.

The tie-fastener described once applied is invisible, which

is not the case with the fasteners hitherto employed. This

fastener can also be made in all sizes and of any suitable

material. By the peculiar shape of the spring forming

ends of this fastener the spring portions are protected

from the detrimental effect of perspiration when secured

to the collar.

Having now fully described my invention, what I claim,

and desire to secure by Letters Patent, is

—



122 James W. McGhec et ai. vs.

A tie-fastener comprising an integral metal pin formed

with an enlarged flattened end and tapering to a point at

its other end, the body portion of said pin being straight

and the ends thereof being bent on opposite sides to form

hooks, the pointed end being bent toward the body portion

and then extended away from said portion at an angle

thereto, thereby forming a contacting point adapted to

hold the tie more firmly within the fastener, and the flat-

tened end of said body portion being first bent toward the

body portion and then away therefrom, thereby forming

a spring member with a contacting portion adapted to

engage the collar and secure the fastener to the collar,

substantially as described.

In testimony whereof I have hereunto set my hand in

presence of two witnesses.

AUGUSTE EMILE GUSTAVE MARIE LACOIN.

Witnesses

:

Adolphe Sturm,

Edward P. MacLean.

(Photo.)
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UNITED STATES PATENT OFFICE.

JOHN C. BLIEMEISTER, OF BUFFALO, NEW
YORK.

BADGE AND PENCIL HOLDER.

1,170,601. Patented Feb. 8, 1916.

Specification of Letters Patent.

Application filed July 22, 1914. Serial No. 852,381.

To all whom it may concern

:

Be it known that I, John C. Bliemeister, a citizen of

the United States, residing at Buffalo, in the county of

Erie and State of New York, have invented certain new

ind useful Improvements in Badge and Pencil Holders,

of which the following is a specification.

My invention relates to a combined badge and pencil

holder adapted to be attached to some part of the wearing

apparel and to display the matter printed, stamped, or

otherwise placed upon the badge, while conveniently re-

taining the pencil in position.

The primary object of my invention is the production

of a pencil holder having a badge portion on which may

be printed or otherwise displayed an advertisement, or in

certain cases to disclose the authority of the person using

the same to make collections, inspections and the like.

Another object of my invention is the provision of a

device of this kind which is inexpensive and which will

retain a pencil in position and at the same time assure the

secure fastening of the device to the wearing apparel; the

device on account of its inexpensive construction serving

admirably as an advertising novelty which can be gratu-
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itously distributed, or given away with purchases of dif-

ferent commodities.

The invention consists in the novel features of construc-

tion and in the arrangement and combination of parts

to be hereinafter described and more particularly pointed

out in the subjoined claims.

Figure 1 is a view showing my improved badge and

l)encil holder applied to a garment. Fig. 2 is an enlarged

vertical section through the device and a portion of a gar-

ment, showing the manner in which the pencil is retained

within the device and serves to assist in clamping the gar-

ment to prevent accidental detachment of the device there-

from. Fig. 3 is a rear view of the device. Fig. 4 is a

detached perspective view of the combined pencil retainer

and fastening member.

Referring now to the drawings in detail, like numerals

of reference refer to like parts in the several figures.

The device comprises two parts, one a badge or display

member 5, and the other a combined pencil retainer and

fastening member 6.

7 designates a garment to which the device is adapted

to be secured.

The badge or display member 5 may be constructed in

any suitable manner permitting of the particular attach-

ment thereto of the combined pencil retainer and fasten-

ing member herein shown. The preferred construction

comprises a disk having a metallic foundation or body

portion 8 over the outer face of which a circularly formed

piece of celluloid 9 is adapted to be placed, the celluloid

serving as the facing member and having the desired in-

formation or advertisement printed, stamped or otherwise

displayed thereon. The marginal portion of the celluloid
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is curved around the foundation or body portion 8 and is

clamped thereto by a back plate 10, said back plate being

formed of resilient material so that it will effectively

retain the celluloid facing member in place. Said back plate

is provided with a plurality of slits 11 which are arranged

at right angles to radial lines, and the metal of the back-

ing extending inwardly from said slits is raised, as at 12,

to permit one end of the combined pencil retainer and

fastening member to be thrust behind the back plate.

Although a single slit would be sufficient to provide a

practicable device of this kind, I preferably provide a plu-

rality of slits for the reason that when the back plate is

placed in position to clamp the marginal portion of the

celluloid facing member it will not be necessary to place

said back plate in any particular position with reference

to the matter displayed on the badge or button.

The combined pencil retainer and fastening member is

inserted in the slit 11 which will serve to bring the display

matter on the badge or button in proper position. The

combined pencil retainer and fastening member is formed

of wire coiled at a point near one end, as at 13, the wire

being extended from the coil in two stretches, 14, 15, the

stretch 15 being rebent upon itself, as at 16, and its ex-

tremity pointed, as at 17, so that it serves as a pin. The

stretch of wire 15 between the coil and its rebent portion

is curved or crooked, as at 18, and this curved or crooked

portion lies in contact with the rebent portion 16. The

extremity of the stretch of wire 14 is flattened, as at 19,

and this flattened portion is adapted to be thrust through

any one of the slits 11 in the back plate and be forced

inwardly between said back plate and the foundation or

body portion 8 of the badge member, as at 20. The flat-
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tened portion 19 being securely clamped between said back

plate and foundation or body portion prevents turning of

the combined pencil retainer and fastening member on the

badge member.

When attaching the device to a garment, the rebent

or pin portion 16 thereof is thrust through the material

of the garment and the crooked or curved portion 18

serves to clamp the material of the garment so that the

device cannot accidentally become disengaged therefrom.

This clamping tendency of the crooked or curved portion

18 is increased when a pencil is thrust into the device,

as shown at 21, the pencil being forced downwardly be-

tween the badge member and the stretch of wire 15, the

badge member being flexed outwardly on the coil 13 dur-

ing this action and recovering itself when the pencil

reaches the crooked or curved portion 18 in which it is

retained, the edge portion 22 of the back plate being in

contact with the pencil and being pressed thereagainst

by the action of the coil 13. The pencil when positioned

within the holder lies at right angles to the combined

pencil retainer and fastening member and the proper po-

sition of the device is such that said combined pencil

retainer and fastening member is always in vertical or

substantially vertical position. There is consequently no

tendency of the pencil moving lengthwise within the device,

as would be the case if said combined pencil retainer and

fastening member were arranged in horizontal p>osition.

The device as described is one that can be easily as-

sembled, and attention is invited to the fact that the back

plate is curved rearwardly, as at 23, as the metal of the

same leaves the foundation or body portion 8. This per-

mits of placing the coil 13, when the parts are assembled,
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in contact with the outwardly curved portion of the back

plate and said curved portion serves as a stop to prevent

accidental disengagement of the badge or display member

from the combined pencil retainer and fastening member,

it being necessary that the badge or display member be

forced outwardly away from the coil, or the coil forced

inwardly from the back plate thereof, before the two parts

of the device can be separated. Yet the construction is

such that the securing end 14 of the wire can be easily

thrust through any of the slits 11 and into the space be-

tween the foundation or body portion 8 and the back

plate 10.

Having thus described my invention, what I claim is,

—

1. A combined badge and pencil holder comprising a

badge or display member, and a combined pencil retainer

and fastening member formed of wire fashioned into a

coil and having the wire extended in two stretches from

said coil, one of said stretches being secured to said badge

or display member and the other being directed substan-

tially parallel with said first stretch and recurved upon

itself, the extremity of said recurved portion being pointed

to permit of attaching the device to a garment, said sec-

ond-mentioned stretch being spaced from said badge or

display member to permit of placing a pencil between

the two.

2. A combined badge and pencil holder comprising a

badge or display member and a combined pencil retainer

and fastening member, said pencil retainer and fastening

member being formed of wire fashioned into a coil near

one end and having a short and a comparatively long

stretch of wire extending from said coil, said short stretch

of wire being fastened to said badge or display member
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and said long stretch being recurved upon itself and hav-

ing its extremity pointed, said long stretch being further

provided with a crooked or curved portion between its re-

curved portion and said coil and said crooked or curved

portion lying in contact with said recurved portion.

3. A device of the kind described, comprising a badge

or display member having a foundation or body portion

and a back plate, said back plate being provided with a

slit, and a fastening member formed of wire having one

extremity flattened and adapted to be thrust through said

slit and be entered and clamped between said foundation

or body portion and said back plate.

4. A device of the kind described, comprising a badge

or display member having a back plate provided with a

plurality of slits arranged in different radial planes, and

a fastening member formed of wire adapted to have one

end thereof thrust behind said back plate through any one

of said slits.

5. A device of the kind described, comprising a badge

or display member having a back plate provided with slits

arranged in different radial planes, and a fastening mem-

ber formed of wire fashioned into a coil near one end to

provide a long and a short stretch of wire extending

therefrom, said short stretch of wire being flattened at its

extremity and thrust behind said back plate through any

one of said slits.

In testimony whereof I affix my signature in presence

of two witnesses.

JOHN C. BLIEMEISTER.
Witnesses

:

Emil Neuhart,

Eda M. Schv^eiger.

Copies of this patent may be obtained for five cents

each, by addressing the "Commissioner of Patents, Wash-

ington, D. C."
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Ashmore 1,069,999 Aug. 12, 1913.

UNITED STATES DISTRICT COURT, SOUTHERN
DISTRICT OF CALIFORNIA. SOUTHERN

DIVISION.

JAMES W. McGHEE and EDWARD
C. JINKS, trading as McGhee & Jinks, : H. L.

Plaintiffs, N. P.

vs. : No. M 27 M
LE SAGE & COMPANY, INC., a cor- Equity,

poration, :

Defendant.

DEFENDANT'S EXHIBIT O.

(Attached to New York Depositions)

(Photo.)

UNITED STATES PATENT OFFICE.

EDITH BANCROFT ASHMORE, OF PHILA-
DELPHIA, PENNSYLVANIA.

DRAPERY-SUSPENSION PIN FOR CURTAIN-
RINGS.

1,069,999. Patented Aug. 12, 1913.

Specification of Letters Patent.

Application filed January 9, 1912. Serial No. 670,230.

To all whom it may concern

:

Be it known that I, Edith Bancroft Ashmore, a

citizen of the United States of America, residing at
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Philadelphia, in the county of Philadelphia, in the State

of Pennsylvania, have invented certain new and useful

Improvements in Drapery-Suspension Pins for Curtain-

Ring's, whereof the following is a specification.

This invention relates to hookpins especially adapted for

hanging curtains, portieres and other draperies in connec-

tion with the rings of curtain poles.

The object of the invention is to provide a pin of this

character which, combining the properties of simplicity of

construction, cheapness of manufacture and facility of

application, will lie approximately flat with the plane of

the fabric, holding it straight and preventing it from flop-

ping or falling over will not tear the fabric and will have

a substantial frictional locking contact therewith.

Figure 1 of the accompanying drawings represents a

front elevation of a drapery suspension pin embodying

this invention. Fig. 2 represents a side elevation thereof.

Fig. 3 represents a horizontal section thereof on line 3—

3

of Fig. 1. Fig. 4 represents a fragment of a curtain and

two of these suspension pins applied thereto in operative

connection with curtain pole rings, and a fragment of a

curtain pole. Fig. 5 represents a vertical section on line

5—5 of Fig. 1. Fig. 6 represents a side elevation of the

device in which the tongue is elongated and comes in con-

tact with the fabric at a point below the return bends of

the upturned hooks.

The same reference numbers indicate corresponding-

parts in the different figures.

This drapery suspension hookpin is composed of wire

in one piece and comprises two outer upturned U-shaped

hooks 10 and 20 laterally spread in approximately the

same plane, their inner legs 12 and 22 diverging downward
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the outer upturned legs 11 and 21 having" sharpened prongs

13 and 23, and an intermediate downturned tongue 30

composed of two wires 31 and 32 united respectively by

return bends 33 and 34 with the upper end of said diverg-

ing inner legs 12 and 22 of said upturned hooks and at

their lower ends with each other by a return bend 35.

The tongaie is preferably spread slightly at its lower end

and bent inward approximately to the plane of said spread

upturned hooks.

In Fig. 6 the tongue 35' corresponding to the tongue 35

of the other figures, is elongated so as to touch the fabric

at a point below the plane of the bends 10 and 20. This

construction may be preferred in some cases.

In the use of this drapery pin, the pointed prongs 1 1 and

21 are inserted in the fabric of the curtain 50 as indicated

in Figs. 2, 3 and 4 and the tongue 30 is passed through

the eye 65 hung in the curtain pole ring 60 on the curtain

pole 70 as shown in Fig. 4. The spreading of the whole

structure into approximately the same plane causes the

hooks to hold the fabric without wrinkling, the diverging

inner legs 12 and 22 and the backward bend of the tongue

30 between them all resting against the fabric. The bent

tongue also serves as a friction lock against accidental

detachment of the hook 35 from the eye 65 as sometimes

happens with ordinary hooks when the curtain is suddenly

thrown or jerked for the purpose of sliding it along the

pole. The inverted spread hooks with sharpened points

f>erform the double function of engaging the fabric with-

out stitching and of holding the edge thereof straight after

engagement, thus keeping the fabric from flopping or

falling over.
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1 claim as my invention:

A curtain pole ring drapery suspension pin composed

of wire in one piece and comprising two upturned hooks

laterally spread in approximately the same plane, their

inner legs diverging downward and their outer legs consti-

tuting sharp pointed pins, and an intermediate downturned

tongue united with the upper ends of said diverging inner

legs and extending downward between them forming there-

with a downturned hook, the lower end of said tongue

being bent backw^ard approximately to the plane of said

spread hooks and adapted to form a frictional lock in con-

nection with the fabric to be suspended.

EDITH BANCROFT ASHMORE.

Witnesses

:

Frank Chase Somes,

Mary Y. Brooks.

Copies of this patent may be obtained for five cents each,

by addressing the "Commissioner of Patents, Washing-

ton, D. C."

(Photo.)
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Great Britain and Ireland. 1

London, England, ^SS:
Consulate-General of the United States of America. J

I, J. P. Doughten Viee-Consul of the United States of

America, at London, England, do hereby make known and

certify to all whom it may concern, that the signature

"M. C. B. Dawes" subscribed to the annexed Certificate,

is of the true and proper handwriting of M. C. B. Dawes,

Assistant Keeper of the Public Records, London, England

that the seal affixed to the said Certificate is the seal of the

Public Record Office England and that to all acts signed

as the annexed full faith and credit are and ought to be

given in Judicature and thereout.

In testimony whereof I have hereunto set my
hand and affixed the Seal of the Consulate-Gen-

eral of the United States of America, at London,

(Seal) England, aforesaid, this 5th day of December

1927.

J. P. Doughten

Vicc-Consul of the United States of America,

at London, England.

[American Consulate Office $2 Fee Stamp]

Service No. 14807 Fee $2=8s. 4d.
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Defts Ex AA

(Photo.)

Patented Nov. 27th 1923

[Cut of Non-Sevv-On Drapery Hookj

Pat

'*A Labor Saver"

NON-SEW-ON DRAPERY HOOK C. P. D.

Manufactured by

McGHEE & JINKS

4337 Price Street Los Angeles, Calif.

Phones RO-0397 596-056

March 14, 1927.

H. L. Judd Co.,

87 Chambers St.,

New York City, N. Y.

Gentlemen :

This is to notify you that the brass drapery hooks

which you are manufacturing and selling are an infringe-

ment of our United States Letters Patent No. 1,475,306,

issued November 27. 1923, to James W. McGhee and

Edward C. Jinks.
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In the past, your Company has shown a disposition not

to infringe our patents, and we are taking this means

of calHng the infringement to your attention. We disHke

to commence any h'tigation, but if we are compelled to to

protect our patent rights, we will do so.

We therefore at this time make demand on you that you

cease manufacturing and selling these drapery hooks, and

we demand at this time that you account to us for the

profits made by you in the manufacture and sale of these

drapery hooks.

We find these drapery hooks so manufactured and sold

by you in the hands of several of the large department

stores and jobbers throughout the United States, and

unless you immediately cease manufacturing and selling

these drapery hooks and account to us for the profits you

have made and the damages that we have sustained by

reason of your manufacture and sale of these hooks, we

will be obliged to protect our patent by bringing infringe-

ment suits in the proper Courts.

Yours very truly,

McGHEE & JINKS,

By James W. McGhee.

JWMcG/MFB

[Endorsed] : No. M-27-M Eq. McGhee & Jinks vs.

Le Sage & Co Defts Exhibit No. CC Filed 5/3 1928

R. S. Zimmerman, Clerk by Murray E. Wire, Deputy

Clerk
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UNITED STATES DISTRICT COURT, SOUTHERN
DISTRICT OF CALIFORNIA,
SOUTHERN DIVISION.

TAMES W. McGHEE and EDWARD
C JINKS, trading as McGhee & Jinks.

Plaintiffs,

vs.

LeSAGE & COMPANY, INC., a cor-

poration.

Defendant.

H. L.

N. P.

No. M 27 M
Equity

Defendant's Exhibit 101 for identification. (Attached

to New York Depositions.)

H. L. Judd Company Letterhead [copy mutilated]

REPLY TO
Wallingford, Conn. March 31. 1926.

Messrs. McGhee & Jinks,

Los Angeles, Cal.

Gentlemen ;

—

We have seen samples of your patented "Non Sew On"

Drapery Hooks, and would be obliged if you would give

us the name of the patentee and the date or number of

this patent.

You are probably aware that the marking of an article

''Patented" without the date, does not give sufficient notice

to any one who makes a similar article, while the marking

of an article "Patented" with intent to deceive, renders a

liability from the offender. Please not accept this in any

offensive sense. We are large manufacturers and have

some Hooks very similar to that you use and desire in no

way to interfere with your patented rights. The informa-
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tion sought is with a desire to avoid any infringement; in

other words, we desire to extend to you the same courtesy

we would expect from others.

Awaiting a favorable reply, we are

Yours truly,

H. L. JUDD CO., Inc.,

Wm. H. Edsall

WHE/K Vice Pres.

I
Endorsed]: No. M-27-M. McGhee & Jinks vs.

Le Sage & Co defts Exhibit No. DD Filed 5/3 1928

R. S. Zimmerman, Clerk by Murray E. Wire, Deputy

Clerk

[Face of Envelope]

If not called for in 5 Days, return to

H. L. JUDD COMPANY, Inc.

Drapery Hardware, Carpet Hardware,

Brass Fancy Goods, etc.

42 So. Cherry St.,

WALLINGFORD, CONN.
Messrs. McGhee & Jmks,

Los Angeles,

California.

[Five Postage Stamps— 1 10c, 1 5c, 2 2c, 1 Ic]

Registered Return Card Requested.

Registered No. 2958

[Stamped in Fist] : Returned to Writer unclaimed

from Los Angeles, Calif.

[Stamped on face] : Unclaimed. Apr 5—1926 2nd

NOTICE Apr 9 1926 Apr 14 1926 7813

[Written in pencil]: Sent 4/19/26 to 4337 Price St

Los Angeles Calif

[Written in ink] : defts DD. M-27-M-Eq (JVI)
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IN THE UNITED STATES DISTRICT COURT,
SOUTHERN DISTRICT OF CALIFORNIA,

SOUTHERN DIVISION.

JAMES W. McGHEE and EDWARD )

C. JINKS, trading- as McGHEE & )

JINKS, )

)

Plaintiffs, )

) IN EQUITY
vs. ) NO. M-27-M

)

LeSAGE & COMPANY, INC., a cor- )

poration, )

)

Defendant. )

PETITION FOR APPEAL

TO THE HONORABLE Wm. P. JAMES, UNITED
STATES DISTRICT JUDGE:

The above named plaintiffs, feeling- aggrieved by the

Decree rendered and entered in the above entitled cause on

the 6th day of July, 1928, do hereby appeal from said

Decree to the United States Circuit Court of Appeals for

the Ninth Circuit, for the reasons set forth in the Assign-

ment of Errors filed herewith, and pray that the appeal be

allowed and that citation be issued as provided by law,

and that a transcript of the record, proceeding, papers and

documents upon which said Decree was based, duly au-

thenticated, be sent to the United States Circuit Court of

Appeals for the Ninth Circuit, under the rules of such

courts in such cases made and provided; and your peti-
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tioners further pray that the proper Order, relating to the

security to be required by them, be made.

James W. McGhee.

Edward C. Jinks.

By Henry S. Richmind

Lyon & Lyon SoHcitors for Plaintiffs.

Henry S. Richmond

Attorneys and counsel for Plaintiffs.

[Endorsed]: In Equity No. M-27-M United States

District Court Southern District of California Southern

Division James W. McGhee and Edward C. Jinks, etc.

Plaintiff vs. LeSage & Company, Inc., a corporation, De-

fendant Petition for Appeal Filed Oct. 5, 1928 R. S.

Zimmerman R. S. Zimmerman, Clerk. Lyon & Lyon

Frederick S. Lyon Leonard S. Lyon 708 National City

Bank Building Los Angeles, Cal.

IN THE UNITED STATES DISTRICT COURT,
SOUTHERN DISTRICT OF CALIFORNIA,

SOUTHERN DIVISION.

JAMES W. McGHEE and EDWARD )

C. JINKS, trading as McGHEE & )

JINKS, )

)

Plaintiffs,
)

) IN EQUITY
vs. ) NO. M-27-M

)

LeSAGE & COMPANY, INC., a cor- )

poration, )

)

Defendant. )

ASSIGNMENT OF ERRORS.

Now come the above named plaintiffs, JAMES W.
McGHEE and EDWARD C. JINKS, and file the follow-
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ing Assignment of Errors upon which they will rely upon

the prosecution of the appeal, in the above entitled cause,

from the Decree entered and recorded July 6th, 1928, by

this Honorable Court, ORDERING, ADJUDGING and

DECREEING that plaintiffs' Bill of Complaint be dis-

missed :

That the United States District Court for the Southern

Division of the Southern District of California erred

I. In decreeing that the Bill of Complaint be dismissed.

II. In decreeing that defendant have judgement against

plaintiffs, and each of them, for defendant's costs and

disbursements incurred in the above entitled cause.

III. In failing to find and decree that United States

Letters Patent No. 1,475,306, granted to plaintiffs No-

vember 27, 1923, for DRAPERY HOOK, are good and

valid in law.

IV. In finding that United States Letters Patent No.

1,475,306 were invalid in that the patent discloses no in-

vention over devices made and marketed prior to the date

of the patent application and that plaintiffs' device was not

new in the art.

V. In failing to find and decree that defendant in-

fringed United States Letters Patent No. 1,475,306.

VI. In admitting in evidence defendant's exhibits A
and B, being, respectively, Tonks Catalogue and The

Whitehouse Catalogue.

VII. In failing to find and decree that plaintiffs were

entitled to the relief prayed for in their Bill of Complaint.

WHEREFORE, the appellants pray that said decree be

reversed and that said District Court of the .Southern

Division for the Southern District of California, be or-

dered to enter a decree reversing the decision appealed
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from and entering a decree in favor of plaintiffs in this

cause, as prayed in the Bill of Complaint.

JAMES W.McGHEE
EDWARD C. JINKS

By Henry S. Richmond

Solicitor for said Plaintiffs.

Lyon & Lyon

Henry S. Richmond

Solicitors and of counsel for Plaintiffs.

[Endorsed]: In Equity No. xM-27-M. United States

District Court Southern District of California, Southern

Division. James W. McGhee and Edward C. Jinks, etc.,

plaintiff, vs. Le Sage & Company, Inc., a corporation, de-

fendant. Assignment of Errors. Filed Oct 5, 1928 R. S.

Zimmerman, R, S. Zimmerman, Clerk. Lyon & Lyon
Frederick S. Lyon, Leonard S. Lyon 708 National City

Bank Building Los Angeles, Cal.

IN THE UNITED STATES DISTRICT COURT,
SOUTHERN DISTRICT OF CALIFORNIA,

SOUTHERN DIVISION

lAMES W. McGHEE and EDWARD )

C. JINKS, trading as McGHEE & )

JINKS, )

)

Plaintiffs, )

) IN EQUITY
vs. ) NO. M-27-M

)

LeSAGE & COMPANY, INC., a cor- )

poration, )

)

Defendant. )

ORDER ALLOWING APPEAL
On motion of HENRY S. RICHMOND, ESQ., one of

the solicitors and of counsel for the above named plain-

tiffs,
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IT IS HEREBY ORDERED that an appeal to the

United States Circuit Court of Appeals for the Ninth

Circuit from the decree heretofore filed and entered herein

<^n the 6th day of July. 1928, nmy, and the same is hereby,

allowed and that a certified transcript of the record, testi-

mony, exhibits, stipulation and all proceedings be forthwith

transmitted to the said United States Circuit Court of Ap-

peals for the Ninth Circuit.

IT IS FURTHER ORDERED that bond on appeal be

fixed in the sum of Two Hundred Fifty ($250.00) Dollars

to act as a bond for costs on appeal.

DATED this 5 day of October, 1928.

Wm P. James

United States District Judge.

[Endorsed] : In Equity No. M-27-M United States

District Court Southern District of California Southern

Division. James W. McGhee and Edward C. Jinks, etc.

Plaintiff vs Le Sage & Company, Inc., a corporation, De-

fendant Order Allowing Appeal. Filed Oct. 5 1928 R. S.

Zimmerman, Clerk, By L. J. Cordes, deputy clerk. Lyon

& Lyon Frederick S. Lyon Leonard S. Lyon 708 National

City Bank Building Los Angeles, Cal.
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IN THE UNITED STATES DISTRICT COURT,
SOUTHERN DISTRICT OF CALIFORNIA,

SOUTHERN DIVISION

JAMES W. McGHEE and EDWARD )

C JINKS, trading as McGHEE & )

JINKS, )

)

Plaintiffs, )

) In Equity
vs. ) No. M-27-M

)

LeSAGE & COMPANY, INC.. a cor- )

poration. )

)

Defendant. )

KNOW ALL MEN BY THESE PRESENTS that we.

JAMES W. McGHEE and EDWARD C .JINKS, as

principals, and Two Hundred and Fifty ($250,00) Dollars

cash as surety, are held and firmly bound unto LeSAGE
& COMPANY, INC. in the full and just sum of Two
Hundred and Fifty ($250.00) Dollars to be paid to said

LeSAGE & COMPANY, INC.. its attorneys, executors,

administrators or assigns : to which payment well and truly

to be made we bind ourselves, our heirs, executors and

administrators jointly and severally by these presents.

Sealed with our seals and dated this 8th day of October,

1928.

WHEREAS lately at a District Court of the United

States for the Southern District of California in a suit

pending in said court between JAMES W. McGHEE and

EDWARD C. JINKS, plaintiffs, and LeSAGE & COM-
PANY, INC., defendant, a decree was rendered against

the said JAMES W. McGHEE and EDWARD C.

JINKS, and the said JAMES W\ McGHEE and ED-
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WARD C. JINKS having obtained an appeal and filed a

copy thereof in the Clerk's office of said court to reverse

the decree in the aforesaid suit, and a citation directed to

the said LeSAGE & COMPANY, INC. citing and ad-

monishing it to be and appear at a session of the United

States Circuit Court of Appeals for the Ninth Circuit to

be held at the City of San Francisco in said court on the

4th day of November next

;

NOW, the condition of the above obligation is such,

that if the said JAMES W. McGHEE and EDWARD C.

JINKS shall prosecute their appeal to affect and answer

all damages and costs if they fail to make their plea good,

then the above obligation to be void ; else to remain in full

force and virtue.

SEALED and delivered in the presence of:

Henry S. Richmond

I. L. Fuller

James W. McGhee

Edward C. Jinks

Approved by

:

Wm P James

U. S. District Judge

[Endorsed]: No. M-27-M. United States District

Court Southern District of California, Southern Division.

James W. McGhee and Edward C. Jinks, trading as

McGhee & Jinks, plaintiffs, vs. Le Sage & Company, Inc.

a corporation, defendant. Bond on Appeal. Filed Oct 8,

1928 R. S. Zimmerman. R. S. Zimmerman, Clerk. Lyon

& Lyon, Frederick S. Lyon, Leonard S. Lyon, 708 National

City Bank Building, Los Angeles, Cal.
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IN THE UNITED STATES DISTRICT COURT
SOUTHERN DISTRICT OF CALIFORNIA

SOUTHERN DIVISION

JAMES W. McGHEE and EDWARD )

C JINKS, trading as McCiHEE & )

JINKS. )

)

Plaintiffs-Appellants, )

) In Equity
vs. ) No. M-27-M

)

LeSAGE & COMPANY, INC., a cor- )

poration, )

)

Defendant-Appellee. )

PRAECIPE FOR TRANSCRIPT OF RECORD ON
APPEAL UNDER EQUITY RULE 75

TO THE CLERK OF SAID COURT:

Sir: After approval of statement of evidence:

Please compare proof to be furnished you by printer,

and certify under the provisions of the Act of February

13, 1911, c. 47, Sec. 1, 36 Stat. 901; Title 28, c. 18, Sec.

865 of the United States Code printed transcript of Record

on appeal in the above entitled cause for filing by appel-

lants James W. McGhee and Edward C. Jinks with the

Clerk of the United States Circuit Court of Appeals for

the Ninth Circuit, which said transcript shall contain true

and complete copies of the following files, records, and

documents

:

(1) Bill of Complaint filed June 11, 1927;

(2) Answer of Defendant, filed August 2, 1927;

(3) Minute Order of Judge James filed June 23, 1928;

(4) Final Decree entered July 6, 1928;
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(5) Plaintiffs' Exhibit 1, Letters Patent No.

1.475,306:

(6) Plaintiffs' Exhibit 2, Assig-nment of Letters

Patent No. 1,475.306 from McGhee to Jinks;

(7) Plaintiffs' Exhibit 3- 11 invoice of LeSa^^e & Com-

pany dated June 9. 1927;

(8) Plaintiffs' Exhibit 4, letter LeSage & Company to

Lyon & Lyon dated March 14, 1927;

(9) Defendant's Exhibit CC, letter from McGhee and

Jinks to H. L. Judd Company dated March 14, 1927;

{ 10) Defendant's Exhibit DD, letter from Judd &

Co. to McGhee & Jinks dated March 31, 1926;

(11) Defendant's Exhibit J, certified copy of file

wrapper and contents of patent in suit No. 1,475,306;

(12) Defendant's Exhibit K, British patent to French

28,885 of Dec. 16, 1912;

(13) Defendant's Exhibit L. British patent to Harri-

son of April 28, 1886;

(14) Defendant's Exhibit M, British patent to Timmis

of June 22>, 1910;

(15) Defendant's Exhibit N consisting of the follow-

ing patents

:

Fay No. 15.226 dated July 1, 1856

Gunn 303,370 " Aug. 12, 1884

Riggs 392.363 •' Nov. 6, 1888

Nash 404,102 "' May 28, 1889

Savage 728,769 " May 19, 1903

Lacoin 751,305 " Feb. 2. 1904

Bliemeister 1,170.601 " Feb. 8. 1916

(16) Defendant's Exhibit O, patent to Ashmore No.

1,069,999 dated August 12, 1913;



148 JiDiics IV. McCihec ct al.. 7's.

(17) Defendant's Exhibit AA, certified copy of public

record of Great Britain vised by the U. S. Consul at

London

;

(18) Petition for appeal filed Oct. 5. 1928;

(19) Assignments of error filed Oct. 5, 1928;

(20) Order allowing- appeal entered Oct. 5, 1928;

(21) Bond on Appeal filed Oct. 8, 1928;

(22) Citation issued Oct. 5. 1928. with return of ser-

vice, Oct. 8, 1928;

(23) Praecipe under Rule 75 for record filed Dec. 11.

1928;

(24) Statement of evidence filed Dec. 11. 1928;

(25) Notice of Lodgment of Statement of Evidence in

Clerk's Office and notice of hearing filed Dec. 11, 1928.

Dated this 11th day of December, 1928.

Respectfully,

Lyon & Lyon,

Henry S. Richmond

Solicitors and of Counsel for Appellants

[Endorsed] : No. M-27-M United States District Court

Southern District of California Southern Division James

W. McGhee and Edward C. Jinks, trading as McGhee &

Jinks, Plaintiffs-Appellants vs Le Sage & Company, Inc.,

a corporation, Defendant-Appellee Praecipe for transcript

of record on appeal under Equity Rule 75 Due service

and receipt of a copy of the within Praecipe is hereby ad-

mitted this 11th day of December, 1928 Raymond Ives

Blakeslee Atty for Appellee Filed Dec. 11, 1928. R. S.

Zimmerman Clerk, by M. L. Gaines Deputy Clerk Lyon

& Lyon Frederick S. Lyon Leonard S. Lyon Lewis E.

Lyon 708 National City Bank Building Los Angeles, Cal.
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IN THE UNITED STATES DISTRICT COURT.
SOUTHERN DISTRICT OF CALIFORNIA,

SOUTHERN DIVISION

lAMES W. McGHEE and EDWARD )

C. JINKS, trading as McGHEE &
)

JINKS, )

Plaintiffs, ) IN EOUITY
vs. ) NO. M-27-M

)

LeSAGE & COMPANY, INC., a cor- )

poration, }

Defendant. )

CLERK'S CERTIFICATE.

I, R. S. ZIMMERMAN, Clerk of the United States

District Court for the Southern District of California, do

hereby certify the foregoing volume containing 148 pages,

numbered from 1 to 148 inclusive, to be the Transcript of

Record on Appeal in the above entitled cause, as printed

by the appellant, and presented to me for comparison and

certihcation, and that the same has been compared and

corrected by me and contains a full, true and correct copy

of the citation; bill of complaint filed June 11, 1927; an-

swer of defendant, filed August 2, 1927; minute order of

Judge James filed June 23, 1928; final decree entered July

6, 1928; statement of evidence; notice of lodgment of state-

ment of evidence and notice of hearing; plaintiffs' Exhibit

1, Letters Patent No. 1,475,306; Plaintiffs' Exhibit 2, As-

signment of Letters Patent No. 1,475,306 from McGhee
to Jinks ; Plaintiffs' Exhibit 3-B, invoice of LeSage &
Company dated June 9, 1927; Plaintiffs' Exhibit 4, letter

LeSage & Company to Lyon & Lyon dated March 14,

1927; Defendant's Exhibit H; Defendant's Exhibit CC,
letter from McGhee and Jinks to H. L. Judd Company
dated March 14, 1927; Defendant's Exhibit DD, letter

from Judd & Co. to McGhee & Jinks dated March 31,

1926; Defendant's Exhibit J, certified copy of file wrap-
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per and contents of patent in suit No. 1,475,306; Defend-

ant's Exhibit K, British patent to French 28,885 of Dec.

16, 1912; Defendant's Exhibit L, British patent to Harri-

son of April 28, 1886; Defendant's Exhibit M, British

patent to Timmis of June 23, 1910; Defendant's Exhibit

N consisting of the following patents: Fay No, 15,226,

dated July 1, 1856; Gunn No. 303,370, dated Aug. 12,

1884; Riggs No. 392,363, dated Nov. 6, 1888; Nash

404,102, dated May 28, 1889; Savage No. 728,769, dated

May 19, 1903; Lacoin No. 751,305, dated Feb. 2, 1904;

Bliemeister No. 1,170,601, dated Feb. 8, 1916; defend-

ant's Exhibit O, patent to Ashmore No. 1,069,999, dated

August 12, 1913; Defendant's Exhibit AA, certified copy

of public record of Great Britain vised by the U. S. Consul

at London; Defendant's Exhibit BB, petition for appeal

filed Oct. 5, 1928; assignments of error filed Oct. 5, 1928;

order allowing appeal entered Oct. 5, 1928; bond on appeal

filed Oct. 8, 1928; praecipe.

I DO FURTHER CERTIFY that the fees of the clerk

for comparing, correcting and certifying the foregoing

Record on Appeal amount to and that said amount

has been paid me by the appellant herein.

IN TESTIMONY WHEREOF, I have hereunto set my
hand and affixed the Seal of the District Court of the

United States of America, in and for the Southern

District of California, Southern Division, this

day of February in the year of Our Lord One Thou-

sand Nine Hundred and Twenty-nine, and of our In-

dependence the One Hundred and Fifty-third.

R. S. ZIMMERMAN,
Clerk of the District Court of the

United States of America, in and
for the Southern District of

California.

By
Deputy.
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IN THE IH

United States

Circuit Court of Appeals,

FOR THE NINTH CIRCUIT.

James W. McGhee and Edward C.

Jinks, trading as McGhee & Jinks,

Appellants,

vs.

LeSage & Company, Inc., a corpora-

tion,

Appellee.

BRIEF ON BEHALF OF APPELLANTS.

Lyon & Lyon,

Frederick S. Lyon,

Henry S. Richmond,

Attorneys for Appellants.

FILED
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No. 5743.

IN THE

United States

Circuit Court of Appeals,

FOR THE NINTH CIRCUIT.

James W, McGhee and Edward C.

Jinks, trading as McGhee & Jinks,

Appellants,

vs.

LeSage & Company, Inc., a corpora-

tion,

Appellee.

BRIEF ON BEHALF OF APPELLANTS.

This is a patent infringement suit. The case comes

before this court upon an appeal by plaintiffs from a

decree dismissing their bill of complaint. The district

court found plaintiffs' patent

''invalid in that it discloses no invention over devices

made and marketed prior to the date of the patent

application, and that plaintiffs' device was not new in

the art; the court does not find that the device of

plaintiff was specifically anticipated by such devices

so made and marketed at such prior times." [Memo-
randum Opinion, Rec. 13-14.]

In other words, the district court, while specifically find-

ing failure of "anticipation", found "want of invention".

Plaintiffs' position is that the record proves invention

and that the district court's decree should be reversed.



The burden of proving "invention" is not upon plaintiffs.

On the contrary, the burden is upon the defendant to

prove want of invention beyond reasonable doubt. But

plaintiffs submit that the record in this case demonstrates

that invention was present.

Infringement is admitted. In fact, the district court

says:

"The court finds the device having been marketed
by defendant, is substantially that described in the

patent of the plaintiffs, * * *." [Memorandum
Opinion, Rec. 13,]

The patent in suit is for a "Drapery Hook". It was

issued November 27, 1923, No. 1,475,306. It was granted

on an application filed September 23, 1922, for the inven-

tion of plaintiff James W. McGhee.

The invention was in an admittedly and acknowledged

crowded art. In such crowded art the record shows this

invention to have a very decided place. The utility and

novelty of this invention is attested by its position in the

field. Immediately upon its production it went into wide

and extended use.

Plaintiffs submit that this 'case falls within the rule

applied by the Supreme Court in Diamond Rubber Co. v.

Consolidated Rubber Co., 220 U. S. 426, at 440-1, wherein

the court says

:

"The utility of the Grant patent, therefore, was
not attained in the Willoughby patent. The rubber
company's conduct is confirmation of this. It uses

the Grant tire, as we shall presently see, not the

Willoughby tires. Let it be granted that they af-

forded suggestions to Grant, and that he has gone but

one step beyond them. It is conceded, as we have
said, that his invention is a narrow one—a step be-
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yond the prior art—built upon it, it may be, and only

an improvement upon it. Its legal evasion may be the

easier (Chicago & N. W. R. Co. v. Sayles, 554), and
hence we see the strength of the concession to its

advance beyond the prior art and of its novelty and
utility by the rubber company's imitation of it. The
prior art was open to the rubber company. That 'art

was crowded', it says, 'with numerous prototypes and
predecessors' of the Grant tire, and they, it is insisted,

possessed all of the qualities which the dreams of

experts attributed to the Grant tire. And yet the

riibber company uses the Grant tire. It gives tlie

tribute of its praise to the prior art; it gives the Grant
tire the tribute of its imitation, as others have done.

And yet the narrowness of the claims seemed to make
legal evasion easy. Why, then, was there not eva-

sion by a variation of the details of the patented ar-

rangement ? Business interests urged to it as much as

to infringement. We can find no answer except that

given by the tire company, 'The patented organiza-

tion must be one that is essential. Its use in the pre-

cise form described and shown in the patent must be

inevitably necessary.'

"That the tire is an invention is fortified by all of

the presumptions—the presumption of the patent by
that arising from the utility of the tire. And we
have said that the utility of a device may be attested

by the litigation over it, as litigation 'shows and
measures the existence of the public demand for its

use'. Eames v. Andrews, 122 U. S. 40, 55, 30 L. Ed.

1064, 1069, 7 Sup. Ct. Rep. 1073. We have shown
the litigation to which the Grant tire has been sub-

jected." (Italics ours.)

As said in New York Scaffolding Co. v. Whitney, 224

Fed. 452, at 457 (C. C. A. 8):

"Did the combinations of Henderson have the at-

tribute of patentable novelty? They disclose simple

and useful improvements. Their simplicity, however,

is no bar to their patentability. 'The fact that the

invention seems simple after it is made', says the Su-
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preme Court, 'does not determine the question; if this

were the rule, many of the most beneficial patents

would be stricken down. It may be safely said that

if those skilled in the mechanical arts are working in

a given field, and hav'e failed after repeated efforts to

discover a certain new and useful improvement, that

he who makes the discovery has done more than make
the obvious improvement which would suggest itself

to a mechanic skilled in the art, and is entitled to pro-

tection as an inventor.' Expanded Metal Co. v.

Bradford, 214 U. S. 366, 381, 29 Sup. Ct. 652, 53 L.

Ed. 1034; Diamond Rubber Co. v. Consolidated

Tire Co., 220 U. S. 428, 434, 435, 31 Sup. Ct. 444,

55 L. Ed. 527."

As said by Circuit Judge Davis in Krauth v. Auto-

graphic Register Co., 285 Fed. 199, at 204:

"It is not difficult to follow, but it may be to lead.

After a problem has been solved, it is comparatively

easy to go back into the prior art, and take patent

after patent, and select one element or principle from
this one and another from that one, and thus bring

together a combination which closely resembles the

patented device, and which, when it has been done,

seems to have required the exercise of mechanical skill

only. It would, however, be unfair to determine in-

vention by such methods. The most difficult prob-

lems, when solved and understood, seem simple. It

is unnecessary to analyze in detail the various devices

cited against Krauth's machine. It is sufficient to

say that every one of them, when considered as a

single, distinct device, is unlike his. The combina-
tions and functions materially differ. None of these

machines could do the work of Krauth's. While his

patent is not basic, and he does not claim the dis-

covery of a new principle, he brought together old

principles into a new combination, which produced
useful results and filled a long-felt need. He was
therefore entitled to a patent. Diamond Rubber Co.

V. Consolidated Tire Co., 220 U. S. 428, 435, 31 Sup.

Ct. 444, 55 L. Ed. 527; Low, et al, v. McMaster (C.
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C. A.), 266 Fed. 518, 523; Wire Wheel Corporation

of America v. Madison Motor Car Co. (D. C. ), 267
Fed. 220."

As said by the Court of Appeals for the Sixth Circuit

in Sodemann Heat & Power Co. v. Kauffman, 275 Fed.

593. at 596:

"While the evidence justifies a finding that pat-

entee's device is a combination of old elements, it also

justifies a finding- that a new result is produced by

his device, which is more efficient than any heretofore

known, to deflect, by the use of the shield in his de-

vice, the dust particles arising with the heat from the

radiator, into a trough, which is also a part of his

device, where they will be retained, and protect the

walls and ceilings from the black dust and smoke
arising from the radiator. A new combination of old

devices, which increases the efficiency of old machines,

or if a new useful result is produced, or even an old

result in a more facile, mechanical, useful, or effec-

tive way, may be the subject of a valid patent. Cant-

rell V. Wallick, 117 U. S.' 689, 694, 6 Sup. Ct. 970, 29
L. Ed. 1017; Continental Paper Bag Co. v. Eastern
Paper Bag Co., 210 U. S. 405, 28 Sup. Ct. 748, 52 L.

Ed. 1122; Diamond Rubber Co. v. Consolidated Rub-
ber Tire Co.. 220 U. S. 428, 31 Sup. Ct. 444, 55 L.

Ed. 527; National Hollow Brake Beam Co. v. Inter-

changeable Hollow Brake Beam Co., 106 Fed. 693,

707, 45 C. C. A. 544; Ottumwa Box Car Loader Co.

V. ChristV Box Car Loader Co., 215 Fed. 362, 369,

131 C. C. A. 504; Wm. F. Goessling Box Co. v.

Gumb, 241 Fed. 674, 679. 154 C. C. A. 432; Pelton

Water Wheel Co. v. Doble. 190 Fed. 760, 111 C. C.

A. 488; Neill v. Kinney, 239 Fed. 309, 313, 152 C. C
A. 297."

As said by the Court of Appeals for the Eighth Circuit

in Jensen-Salshery Laboratories v. Salt Lake Stamp Co.,

2^ Fed. (2d) 99, at 102:



—8-

"Tn rcferrinf^ to the Eibel Case, in Trane Co. v.

Nash Engineering^- Co., 25 F. (2d) 267, 269, the Cir-

cuit Court of Appeals of the First Circuit says:

'The Eibel Case certainly admonishes this court to

o-jve oreat weig"ht to the practical results from a

claimed invention ; to l(Jok beyond the paper expres-

sion to the state of the art, before and after an alleged

invention which is tested in actual practice. Dubi-

lier Condenser Corp. v. N. Y. Coil Co. (C. C. A.) 20

F. (2d) 723, 725; Minerals Separation v. Hyde, 242

U. S. 261, 270, Zl S. Ct. 82, 61 L. Ed. 286. An in-

vention is a real thing; a patent is the description of

it in words and/or drawings. McClain v. Ortmayer,

141 U. S. 419, 12 S. Ct. 76, 35 L. Ed. 800. The
description must be reasonably adequate, in order to

warn the public and competitors of the nature and

extent of the monopoly claimed. But the essence of

the matter is a new and useful reality, frequently

best tested and demonstrated by actual experience.'

"See, also. Brown Bag-Filing Mach. Co. v. Drohen

(C. C), 140 F. 97; The Barbed Wire Patent, 143

U. S. 275, 12 S. Ct. 443, 36 L. Ed. 154; Hall Signal

Co. V. General Ry. Signal Co. (C. C), 168 F. 62;

Force v. Sawyer-Boss Mfg. Co. (C. C), 111 F. 902;

Schenck V. Singer Mfg. Co. (C. C. A.), 11 F. 841;

Loom Co. V. Higgins, 105 U. S. 580, 26 L. Ed.

1177."

Circuit Judge Learned Hand, speaking for the Court of

Appeals, 2nd Circuit, in R. Hoe & Co. v. Goss Printing

Press Co., 30 Fed. (2d) 271, at 274, in discussing the

issue of invention and stating that the court is without

objective tests, says

:

"The only reliable evidence is from the history of

the art. White v. Morton, 20 F. (2d) 311 (C. C. A.

2) : how long it had to wait for the supposed inven-

tion, what efforts had been made before, how long

the need had existed, how successful was the answer.

When all is said, the decision must in the end at

times seem arbitrary."
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By law, the decision of the Commisisoner of Patents

and the granting of the patent is prima facie evidence of

invention and of the validity of the patent. As said by

Circuit Judge Morrow in Bowers v. San Francisco Bridyc

Co., 91 Fed. 381

:

"The complainant starts with the presumption of

law that * * * |-|^^ patentee was the inventor.

Evidence of doubtful probative force will not over-

throw the presumption of novelty and originality

arising from the grant of letters patent for an in-

vention. It has been frequently held that the defense

of want of novelty t)r originality must be made out by

proof so clear and satisfactory as to remove all reas-

onable doubt * * *.

"In Philadelphia Trust, Safe Deposit & Insurance

Co. V. Edison Electric Light Co., 13 C. C. A. 43, 65

Fed. 554, Judge Wales, speaking of a defendant who
sets up new matter, said

:

'The uniform practice has been to require the de-

fendant to place himself within the exception requir-

ing him to prove his defense beyond a reasonable

doubt.'
"

As said in Alliance Securities Co. v. J . A. Mohr & Son,

14 Fed. (2d) 793, at 796 (affirmed by this court, 14 Fed.

(2d) 799):

"And invention cannot be denied solely because it

is possible to select from prior patents the several

elements which have been united by what, after the

combination is known, appears to have required only

mechanical skill. Krauth v. Autographic Register

Co. (D. C), 285 F. 199, 205, and cases cited.

"Many things seem obvious after they have been

done, which for years have escaped the search of ex-

perts, and knowledge gathered after an event invari-

ably brings with it an under-estimation of the diffi-

culties which it has overcome. For this reason the
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law regards a change as evidence of novelty, and its

acceptance and utility often as demonstration. Pearl

V. Ocean Mills, et al, 2 Barn. & A. 469, 19 Fed. Cas.

p. 56, No. 10,876; Boyce v. Pyrene Mfg. Co. (D. C),
290 F. 998, 1003. The merit of such inventions lies

rather in the end reached than in the means employed.

Indiana Novelty Mfg. Co. v. Crocker Chair Co. (C.

C. A. 7). 103 F. 496, 501. 43 C. C. A. 287."

As said by this court in Bankers Utilities Co. v. Pacific

National Bank, 18 Fed. (2d) 16, at 18:

''In their position plaintiffs are fortified by the pre-

sumptions attending a patent (Wilson & Willard

Mfg. Co. V. Bole (C. C. A.), 227 F. 607; Heinz Co.

v. Cohn (C. C. A.), 207 F. 547; San Francisco C.

Co. V. Beyrle (C. C. A.) 195 F. 516), and by the

fact that their device is a commercial success and has

brought on imitation (Application of McClaire (D.

C. ), 16 F. (2d) 351; Sandusky v. Brooklyn Box Toe
Co. (D. C), 13 F. (2d) 241; Carson v. Am. Smelt-

ing Co. (C C. A.), 4 F (2d) 463; Murphv Wall Bed
Co. v. Rip Van Winkle Wall Bed Co. (D. C), 295
F. 748; Globe Knitting Works v. Segal (C. C. A.),

248 F. 495; Morton v. Llewellyn (C. C. A.), 164 F.

697."

The proofs show that plaintiffs have been manufactur-

ing the patented drapery hooks since the latter part of

1923, and up to the trial had sold 60,000 gross thereof

[R. 18]. The nominal defendant, LeSage & Company,

had purchased these drapery hooks from plaintiffs [R.

62]. The actual defendant (H. L. Judd Company of New
York), in order to appropriate to itself plaintiffs' busi-

ness, duplicated plaintiffs' drapery hook and sold such

duplications to the nominal defendant herein, thereby

diverting plaintiffs' trade to it. This is made clear by the

testimony of William H. Edsall, vice-president, and in

charge of the manufacturing part of the business of the
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H. L. Judd Company [R. 33]. He testifies that his office

in New York furnished him with a carton of plaintiffs'

hooks and that he had these hooks before him when he de-

signed and started the manufacture of the infringing

hooks. Mr. Edsall states

:

"The circumstances that caused us to commence the

manufacture of such hooks at that time was probably

the call from our representative on the coast. I

mean that there was a demand for such a hook on

the Pacific coast at that time. Our representative on

the Pacific coast did not send samples of the McGhee
hook directly to me, but I received the hooks from

our New York office. I am unable to state whether I

received the samples from our New York office

through the mail or whether the sample was delivered

personally. The sample furnished by the New York
office was contained in a carton * * *. The carton

was labeled, according to my recollection, substan-

tially, 'one gross of hooks, patented, McGhee & Jinks,

Manufacturers, Los Angeles'. That is my recollec-

tion. When I received this carton of McGhee & Jinks

hooks, I recognized these hooks as being similar hooks

that I had considered in 1921, and to which I referred

in my correspondence. Plaintiff's Exhibit 200 to the

deposition of William H. Edsall. By the use of the

word 'similar', I mean that the hooks were identical

in construction. It is my recollection that I was in-

formed in 1921 that Mr. McGhee was going to apply

for a patent on the hooks like Defendant's Exhibit

100 for Identification. I wrote to McGhee & Jinks

direct. I had never had any direct correspondence

with McGhee & Jinks in 1921 concerning these hooks.

I cannot tell you why I did not seek the information

from our Pacific coast representative. We did not

have our patent attorneys make a search to find

whether a patent had been issued to McGhee. We
commenced manufacturing the alleged infringing

hook about six months after receiving the sample of

the McGhee hooks from our New York office in 1926.

I cannot fix the day and month from my memory the

first manufacture of the alleged infringing hook, but
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T can obtain it from our records ; but I would say it

was in the late fall of 1926. I believed in 1926 that

the McGhee mentioned on the label of the carton was
the same McGhee who had had the matter of manu-
facturing the identical hook up with our company in

1921. I had before me at our plant in Walling-ford,

Connecticut, the McGhee & Jinks hook at the time we
designed and manufactured the alleged infringing

hook like Defendant's Exhibit 100 for Identification.

Apparently the McGhee & Jinks hook and Defend-

ant's Exhibit 100 for Identification are made of the

same material, which is spring brass wire. They are

both made for the same purpose, and, I assume, are

sold in open competition with each other, and the pur-

pose for which we manufactured the alleged infring-

ing hook w^as to sell them to the trade in competition

with the McGhee & Jinks hook." [Rec. 35-7.]

Plaintififs submit that these facts bring this case within

the doctrine of the Diamond Rubber Case, supra, and that

the recognition by the trade, as well as the recognition of

the defendant itself, proves the novelty and utility of the

McGhee drapery hook invention. We wish to again call

to the court's attention the fact that the district court did

not find anticipation, but based its decree upon want of

invention.

Immediately upon the invention of this drapery hook by

plaintifif McGhee, it went into great and extensive use.

While the actual defendant now contends "want of inven-

tion" technically, the record proves the actual trade and

art recognized it as novel and filling a long-felt want. If

the case be otherwise doubtful, these facts should be con-

sidered sufficient to support the prima facie validity of the

patent, the burden of overcoming which rests upon de-

fendant.
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As said by this court in Morton v. Llewellyn, 164 Fed.

693, at 697:

"Apart from the presumption of novelty that

always attends the grant of a patent, the law is that

where it is shown that a patented device has gone into

general use, and has superseded prior devices having

the same purpose, it is sufficient evidence of invention

in a doubtful case. The Barbed Wire Patent, 143 U.
S. 275, 292, 12 Sup. Ct. 443, 36 L. Ed. 154; Key-
stone Manufacturing Company v. Adams, 151 U. S.

139, 143, 14 Sup. Ct. 295, 38 L. Ed. 103; Irwin v.

Hasselman, 97 Fed. 964, 38 C. C. A. 587; Wilkins

Shoe Button Co. v. Webb (C. C), 89 Fed. 982; Na-
tional Hollow B. B. Co. V. Interchangeable B. B. Co.,

106 Fed. 693, 707, 45 C. C. A. 544."

The Court of Appeals for the Eighth Circuit, in the re-

cent case of D. W. Bosley Co., et al., v. IVirfs, 30 Fed.

(2d) 667, at 668, said:

"Its quick recognition as a useful article, and as a

great improvement over other articles previously used,

together with the usual presumption of its validity,

were sufficient to warrant the court in upholding its

patentability. Tompkins-Hawley-FuUer Co. v. Hol-

den (C. C. A.), 273 F. 424; Temco Electric Motor
Co. V. Apco Mfg. Co., 275 U. S. 319, 48 S. Ct. 170,

72 L. Ed. 298."

It is significant that, although the actual defendant ( H.

L. Judd Company) asserts it was in possession of the

Tonks, Ltd. catalogue for years prior to the McGhee

invention, such disclosure (as there is therein) did not in

fact suggest this drapery hook to them, but after plain-

tiffs introduced it, such defendant copied it from plaintiffs.

Draperies and drapery hooks have been used since time

immemorial. Yet this invention received instant recogni-
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tion and adoption when produced by plaintiff McGhee in

1922.

As said by the Court of Appeals, Second Circuit, in R.

Hoe & Co. 7'. Goss Printing Press Co., supra:

"The only reliable evidence is from the history of

the art. White v. Morton, 20 F. (2d) 311 (C. C. A.

2 ) : how long it had to wait for the supposed inven-

tion, what efforts had been made before, how long the

need had existed, how successful was the answer."

Defendants have offered in evidence a number of prior

patents, showing the prior efforts of inventors; also the

Catalogue of Tonks, Ltd., a large and old English brass-

goods manufacturer; but these only show, in fact, prior

unavailing efforts. This was recognized by the District

Court, which said

:

"The court does not find that the device of plain-

tiff was specifically anticipated by such devices so

made and marketed at such prior times." [Rec. 14.]

Although now defendant asserts such prior devices

were equally efficient and advantageous, defendant does

not make or sell them. On the contrary, defendant pur-

chases plaintiffs' patented hook and duplicates it. We
submit the case directly falls within the Diamond Rubber

Co. V. Consolidated Rubber Co. (supra) rule and that "in-

vention" is proved.

Before plaintiff McGhee's invention, the drapery hooks

then being made and sold had to be sewed onto the drap-

eries by hand [Rec. 18]. The patented hook is self-

contained—requires neither sewing to the drapery, nor any

supplementary or complementary attendant devices to

fasten it to the drapery or to the pole or supporting de-
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vice. It contains all the instrumentalities required. It is

self-sufficient. It is simplicity itself.

As said by this court in Kitchen v. Levison, 188 Fed.

659:

"It is urged that the improvement which the appel-

lee made on the prior art was simple and obvious. It

may be conceded that it was simple, but that fact

alone does not deprive the invention of patentability.

There may be the highest form of invention in some
of the simplest improvements on the prior art."

As said by the Court of Appeals. First Circuit, in

Dececo Co. v. Gilchrist Co., 125 Fed. 293:

"To obtain absolute simplicity is the highest trait

of genius."

As said in Expanded Metal Co. v. Bradford, 214 U. S.

381:

"The fact that the invention seems simple after it

is made does not determine the question; if this were
the rule, many of the most beneficial patents would be

stricken down."

The Letters Patent in Suit.

The patent in suit. Plaintiffs' Exhibit 1 [Rec. 55-9] dis-

closes a drapery hook made from spring brass wire, and

best illustrated in Fig. 2 of the drawings of the patent in

suit [page of drawings opposite Rec. 55]. This hook is

what might be described as a double hook, one of the

hooks to engage the fabric of the drapery and the other to

directly engage the curtain or drapery rod. That portion

of the hook which engages the fabric consists of a sharp-

ened pin 9 which is so bent as to lie closely along the

shank 8 so that when the pin 9 is inserted through the

wall 16 of the hem of the drapery the wall 16 of the drap-
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ery is held pressed between the pin 9 and the shank 8 by

the spring action of the loop 10. In this manner the

point 1 1 of the pin 9 is hidden and the point cannot

either prick the fingers or become caught in the folds of

the drapery or drop out of the fabric if the drapery is

removed from the rods. To support the drapery, the loop

10 and the hem are held up by being pressed between the

pin 9 and the shank 8. The great advantage of this hook

over prior devices is the saving of time and expense. The

patented hook can be put into the fabric of the drapery

or removed therefrom without any loss of time or any

damage to the fabric, while prior devices required consid-

erable time for sewing and if to be removed necessitated

cutting off with a knife or scissors, which rendered the

fabric of the drapery liable to damage [Rec. 18].

The patent in suit contains only one claim. This claim

is a pen picture of the drawings of the patent and of the

plaintiffs' commercial device (Plaintiffs' Exhibit No. 5)

and of the infringing devices as exemplified in Plaintiffs'

Exhibit 3-A and Defendant's Exhibit 100.

Prior Art.

The defendant in its answer set up the following letters

patent and publications as anticipations of the patent in

suit [Rec. 10-11]:

United States Letters Patent No. 1,069,999 to

Edith B. Ashmore, dated August 12, 1913.

British Patent No. 15,079 of 1910 to Anne Tim-

mis.

British Patent No. 5,780 of 1886 to Henry C. Har-

rison.

British Patent No. 28,885 of 1912 to French, et al.
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Page 5 of a Manufacturers Catalogue published

June 9, 1882, published by James Whitefield &
Sons of Birmingham, England [Plate opposite

R. 134].

Page 136 of a Manufacturers Catalogue, published

April 24, 1891, by James Whitefield & Sons, of

Birmingham, England.

Page 62 of a Manufacturers Catalogue published

in 1895, by Tonks, Ltd., of Birmingham, Eng-
land [Plate opposite R. 133],

and at the time of the trial defendant introduced the fol-

lowing United States Letters Patent for the purpose of

showing the state of the art

:

McGhee, No. 1,334,661, patented March 23, 1920,

Exhibit "H" [Rec. 63-a).

Fay, No. 15,226, patented July 1, 1856 [Rec. 105].

Dunn, No. 303,370, patented August 12, 1884 [R.

106-b].

Riggs, No. 392,363, patented November 6, 1888

[Rec. 109-a].

Nash, No. 404,102, patented May 28, 1889 [Rec.

112-a].

Savage, No. 728,769, patented May 19, 1903 [Rec.

115-a].

Lacoin, No. 751,305, patented Feb. 2, 1904 [Rec.

119-b].

Bliemeister, No. 1,170,601, patented February 8,

1916 [R. 123].

Ashmore, No. 1,069,999, patented August 12, 1913

[Rec. 129].

The McGhee Patent 1,334,661 is a prior patent granted

to the plaintiff J. W. McGhee. The device of this patent
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shows a different mode of operation from that of the de-

vice of the patent in suit.

Quoting from the patent fRec. 65] :

"The drapery hook is apphed by inserting the point

6 through one thickness of the fabric just above the

line of stitching 12 and passing the point between the

front layer of fabric 13 and the rear layer of fabric

14 and out through the rear layer of fabric 14 just

below the line of stitching 12, so that the rear layer

of fabric 14 will pass between the arm 3 and the

finger 1, and so that the finger 1 will press the fabric

against the arm 4."

The point 6 and the arch 5 constitute the hook which

engages the curtain rod. In hanging draperies equipped

with this prior McGhee hook, the person hanging them

was liable to have his fingers pricked, and the sharp

points of the hook would catch in the fabric of the drap-

ery, which was one of the drawbacks that the plaintiff

McGhee overcame in the patent in suit, as will be seen by

the specification thereof

:

"* * * inasmuch as the sharp exposed points on
the hook end frequently pricks the fingers of the per-

son handling the drapery, and causing damage to the

fabrics by becoming entangled therein." [R. 56.]

The British Patent No. 28,885 of 1912 to French, et al,

shows drapery hooks to be used in connection with cur-

tain rings, with the exception of Fig. 6, which discloses a

pin for engaging the fabric, together with a ring which

was designed to be threaded onto a curtain rod—and not

hooked on, as is the device of the patent in suit. The

French devices were what are described as two-plane

hooks. In order to impart spring action to the pin, loops

of the wire were made in planes at right angles to the
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plane of the pin and hook. The French device also re-

quires the use of tape sewed onto the drapery, and to

which the hook was applied, while in the device of the

patent in suit no tape is used or is necessary in connec-

tion therewith. In the use of the devices of the French

patent, the hook which engaged the eye of the curtain rod

ring or the ring which engaged the curtain rod of Fig. 6

of this patent was held at right angles to the plane of the

curtain. This was necessarily so, because [specification,

Rec. 92] :

"In forming the loops they are, preferably, arched

transversely so as to ensure of the pin part b and the

outer parts of the loops lying in the same plane, or

in line with each other, see Fig. 3, and therefore when
the hook is applied to a tape the loops cause the hook
part a to lie in a plane at right angles to the face of

the tape, see Figs. 5 and 6."

In the device of the patent in suit, all of these elements,

to-wit: the pin 9, shank 8, and hook 7, lie in the same

plane, and the hook is formed to pivot on the pin 9, as is

disclosed in Fig. 1 of the drawings [R. 55]. This pivot-

ing action in the devices of the patent in suit allows the

drapery to hang on a curved or angled rod without any

pulling or puckering of the drapery.

The British Patent No. 5,780 of 1886 to Henry C. Har-

rison was cited by the Patent Office during the prosecu-

tion of application for the patent in suit, and the Commis-

sioner of Patents correctly adjudged invention present

over this Harrison patent, which discloses a drapery hook

to be used in connection with curtain rod rings, and, in

Fig. 1, a half-round projection contacting with the pin to

serve as a keeper for holding the drapery on the pin C, and

a half-round projection contacting with the hook D to
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serve as a keeper to keep the hook D from sHpping out of

the eye of the pole ring. The patent states [Rec. 96-7] :

"The object of the projection A is for the pin C to

press against and so prevent it sHpping when tixed

into the curtain, and so do away with the old safety

pin arrangement.

"The object of the projection B is for the hook D
to press against so that when the latter is passed

through the eye in the pole ring it does not readily

slip out."

These features are also stressed in the claims of the

Harrison patent fRec. 97].

The British Patent A^o. 15,079 of 1910 to Anne Timmis

discloses an entirely different mode of operation from that

of the device of the patent in suit

:

"This invention relates to a curtain suspension de-

vice of the kind in which a tape or band with loops or

attachments is stitched to the curtain, the loops or

attachments providing means whereby the curtain

can be affixed to hooks, curtain pole rings or like de-

vices for connection with the curtain pole or rod.

"The present invention consists in forming the hook
or ring with an eye for the reception of thread by

means of which the hook or ring can be stitched to

the curtain tape, the said eye being situated in prox-

imity to a loop or other holding device forming part

of the hook or ring." [Rec. 101-2.]

All of the figures of the drawings of the Timmis pat-

ent disclose the eye 10 to be used for the purpose of sew-

ing the hook or ring to the drapery. One of the objects

or purposes of the invention of the plaintiff McGhee was

to obviate the use of the needle and thread to attach his

hooks to the drapery. Obviously, the disclosure of the

Timmis patent does not teach anyone to practice the in-

vention in issue.
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Fay Patent 15,226; Dunn Patent 303,370; Riggs Pat-

ent 392,363; Nash Patent 404,102; Savage Patent 12^,-

769; Lacoin Patent 751,305, and Bliemeister Patent 1,-

17P,601, were introduced as Defendant's Exhibit "N"

[Rec. 43]. No testimony was introduced explaining the

relevancy of these patents, and as no claim is made for

them we will touch upon each one briefly.

The Fay Patent 15,226 discloses a hook tag or hook for

attaching tags to cloth or the like. The Dunn Patent

303,370 discloses a combined collar and necktie retainer.

The Riggs Patent 392,363 discloses an eye-glass holder.

The Nash Patent 404,102 discloses a device called a

catch-pin. The Savage Patent 728,769 discloses a skirt-

hook. The Lacoin Patent 751,305 discloses a necktie

band fastener. The Bliemeister Patent 1,170,601 discloses

a badge and pencil holder. Each of these is in a non-

analogous art. There is no disclosure of how the device

of either of these patents could be used as a drapery hook.

They are totally foreign to the McGhee patented drapery

hook and could not be used, without modification and

reorganization, in the place thereof.

The Ashmore Patent No. 1,069,999 discloses a drapery

suspension pin for curtain rings. The H. L. Judd Com-

pany, manufacturer of the infringing hooks sold by appel-

lee, has the exclusive manufacturing and sales rights under

this patent [Rec. 31]. The device of this patent discloses

an entirely different device, with an entirely different mode

of operation, from that of the patent in suit. Miss Ash-

more, the inventor, states [Rec. 130] :

"This invention relates to hookpins especially

adapted for hanging curtains, portieres and other
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draperies in connection with the rings of curtain

poles.

"The object of the invention is to provide a pin of

this character which, combining the properties of sim-

pHcity of construction, cheapness of manufacture and
facility of application, will lie approximately flat with
the plane of the fabric, holding it straight and pre-

venting it from flopping or falling over will not tear

the fabric and will have a substantial frictional lock-

ing contact therewith."

Quoting further

:

"This drapery suspension hookpin is composed of

wire in one piece and comprises two outer upturned
U-shaped hooks 10 and 20 laterally spread in approxi-

mately the same plane, their inner legs 12 and 22
diverging downward the outer upturned legs 11 and
21 having sharpened prongs 13 and 23, and an inter-

mediate down-turned tongue 30 composed of two
wires 31 and 32 united respectively by return bends
33 and 34 with the upper end of said diverging inner

legs 12 and 22 of said upturned hooks and at their

lower ends with each other by a return bend 35. The
tongue is preferably spread slightly at its lower end
and bent inward approximately to the plane of said

spread upturned hooks."

From this description it is plain to be seen that the de-

vice is absolutely and entirely difl^erent from the device of

the patent in suit. The Ashmore pin can only be used in

conjunction with curtain rings, while the McGhee device is

used without curtain rings and is an entirely self-contained

device for engaging the drapery and supporting the

drapery on the curtain rod. The device of the Ashmore

patent engages and at all times remains in the same paral-

lel plane to the plane occupied by the curtain or drapery

and also engages the curtain or drapery in two parallel

places, while the device of the patent in suit engages the
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curtain or drapery at only one point and the hook which

engages the curtain rod is free to pivot in an arc of 180

degrees.

Page 5 of Manufacturers Catalogue published June 9,

1882, discloses a great many forms of curtain hooks, rings

and pins. The devices referred to by defendant are the

devices numbered 690 and 691 in the upper right-hand

corner of the plate opposite Rec. 134. These devices here

pictured disclose wire formed in the shape of a somewhat

depressed letter "S", or in three parallel lengths.

Page 62 of Tonks, Ltd. Catalogue discloses a great

many forms of brass curtain hooks. The device especially

referred to by the defendant is in the middle of the plate

opposite Rec. 63, numbered 200. In appearance, this de-

vice seems something akin to the devices of the White-

house catalogue, mentioned above, excepting that the two

ends of the parallel bars touch the looped ends thereof.

As there is a great similarity in these two exhibits, we

will group them together for consideration. These de-

vices—in fact, all of the devices pictured on the respective

pages of the catalogues—are curtain hooks or drapery

hooks to be used in connection with curtain pole rings, and

these devices, No. 200 in Tonks, Ltd. Catalogue, and 690

and 691 of the Whitehouse Catalogue, could not be used

for the same purpose as the device of the patent in suit,

without having substantial changes made therein. These

catalogues contain no description of manner of use. The

"printed publications" (in Patent Law sense) afford only

pictures of the exact devices. These pictures are the

whole disclosed "public knowledge". It would be impos-

sible to take any one of these three devices and use them

as plaintiffs' patented drapery hook is used. To so change
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thenl as to render them capable of performing the func-

tions of plaintiffs' patented device, and assert "want of

invention" over such hypothetical changed form, is not to

judge by what the prior art actually shows. As said by

this court in Stebler v. Riverside Heights Ass'n, 205 Fed.

7^5, at 7i^\

"As we had occasion to sav in Los Alamitos Sugar
Co. v. Carroll, 173 Fed. 280,'97 C. C. A. 446:

" 'It is not sufficient, to constitute an anticipation,

that the devices relied upon might, by a process of

modification, reorganization, or combination, be made
to accomplish the function performed by the device of

the patent. Western Elec. Co. v. Home Tel. Co. (C.

C.) 85 Fed. 649; TopHff v. Topliff, 145 U. S. 156, 12

Sup. Ct. 825, 36 L. Ed. 658; Gunn v. Bridgeport

Brass Co. (C. C.) 148 Fed. 239; Ryan v. Newark Co.

(C. C.) 96 Fed. 100; Simonds R. M. Co. v. Hathorn
Mfg. Co. (C. C), 90 Fed. 201-208; Gormully & J.

Co. V. Stanley Cycle Co. (C. C.) 90 Fed. 279; Mer-
row V. Shoemaker ( C. C. ) 59 Fed. 120."

In one of these decisions so cited, it is said

:

"The force of this ruling, and the similar ruling in

Clough V. Barker, 106 U. S. 175, 1 Sup. Ct. 188, is

made manifest, in its practical application to the

rights of parties, by the reflection that all earlier pat-

ents set up in defense against a later patent sued

upon are but the record evidence of the status the art

has reached. The rights under such later patent are

subject to what this record evidence actually shows.

To change this record, by permitting theoretical modi-

fications of these earlier patents, would be the same,

in principle, as to change, by interpolation or modi-

fication, any other evidence between the parties."

( Western Electric Co. v. Home Tel. Co., 85 Fed. 649,

at 656.)"

Modification and redesigning of any one of these devices

would be required in order to permit them to be used as
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and for plaintiffs' patented hook, for the reason that

should the drapery be pierced by the sharpened pin of any

one of these three hooks and then it be sought to change

the other portion of the hook so as to engage a rod, it

would be found that there was not enough stock to make

the arch and hook of the device for this purpose. There-

fore, in order to make any one of these prior forms per-

form the functions of the McGhee patented hook, it would

be necessary to shorten the pointed pin and the shank

opposite it and increase the length of stock so as to pro-

vide material from which to make the arch and hook of

the McGhee device. It is obvious that an entire reorgani-

zation and redesigning of the parts of these three devices

would be required in order to produce a drapery hook

which could be used as and for the McGhee hook.

The Tonks, Ltd. Catalogue [Rec. 133] contains no de-

scription of the various devices illustrated on page 62 of

such catalogue, nor does it contain any description of the

manner of use of any such devices. Material reliance in

the lower court is placed upon the drawing or cut identi-

fied as Figure 200. It is obvious that this bent wire or

brass design could not be used as and for plaintiffs' Mc-

Ghee patented drapery hook. This falls within the rule

stated by the Supreme Court in Carnegie Steel Co. v.

Cambria Iron Works, 185 U. S. 425

:

''This defense presents the common instance of a

patent which attracted no attention and was commer-
cially a failure, being set up as an anticipation of a

subsequent patent which has proved a success, be-

cause there appears to be in the mechanism described

a possibility of its having been, with some altera-

tions, adaptable to the process thereafter discovered."
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There is no evidence in the record that such a hook as

the one depicted in Figure 200 of this Tonks, Ltd. Cata-

logue was ever used or ever existed in the United States

of America. A foreign patent or a foreign pubHcation is

only to be considered if it actually shows and describes.

The rule has been expressed in this court as follows

:

"A foreign patent is to be measured as anticipatory,

not by what might have been made out of it, but by
what is clearly and definitely expressed in it. An
American patent is not anticipated by a prior foreign

patent, unless the latter exhibits the invention in such

full, clear, and exact terms as to enable any person

skilled in the art to practice it without the necessity

of making experiments. Sevmour v. Osborne, 11

Wall. 516, 555, 20 L. Ed. 33; Hanifen v. Armitage
(C. C), 117 F. 845; Permutit Co. v. Harvey Laun-
dry Co. (C. C. A.), 279 F. 713: General Electric Co.

V. Hoskins Mfg. Co., 224 F. 464, 140 C. C. A. 150.

In Westinghouse Airbrake Co. v. Great Northern
Ry. Co., 88 F. 258, 31 C. C. A. 525, the court said:

'The prophetical suggestions in English patents of

what can be done, when no one has ever tested by
actual and hard experience and under the stress of

competition the truth of these suggestions, or the

practical difficulties in the way of their accomplish-

ment, or even whether the suggestions are feasible, do
not carry conviction of the truth of these frequent

and vague statements.'
"

{Carson v. American Smelting & Refg. Co., 4

Fed. (2d) 463, at 465.)

Clearly, if a foreign patent having some description

therein is to be thus strictly construed, much more so a

mere cut in a trade catalogue, not accompanied by any

description of any kind, is clearly subject to even stricter

interpretation. As said by this court in Consolidated Con-

tract Co. V. Hassam Paving Co., 227 Fed. 436, at 441

:
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''The rule is that a description in a prior publica-

tion, in order to defeat a patent, must contain and
exhibit a substantial representation of the patented

improvement in such full, clear and exact terms as to

enable any person, skilled in the art or science to

which it appertains, to make, construct, and practice

the invention patented. It must be an account of a

complete and operative invention, capable of being

put into practical operation. Seymour v. Osborne,

78 U. S. ( 11 Wall.) 516, 20 L. Ed. 33."

As said in Underzvood Typezi^riter Co. v. Elliott-Fisher

Co., 165 Fed. 927, at 930:"

"It is well settled that to constitute anticipation the

prior patent or publication relied upon must, by de-

scriptive words or drawings, or by both, contain and
exhibit a substantial representation of the patented

improvement in such full, clear and exact terms as to

enable any person skilled in the art or science to which

it appertains to make, construct and practice the in-

vention. Also anticipations of patents must be proven

by evidence so cogent as to leave no reasonable doubt

in the mind of the court. Seymour v. Osborne, 11

Wall. 516-555, 20 L. Ed. 33; Sewall v. Jones, 91 U.

S. 171, 194, 196, 23 L. Ed. 275; Cohn v. U. S. C.

Co., 93 U. S. 366, 370, 23 L. Ed. 907; Bates v.

Coe, 98 U. S. 31, 44, 25 L. Ed. 68; Deering v.

Winona etc., 155 U. S. 286, 15 Sup. Ct. 118, 39 L.

Ed. 153; Crown Cork & Seal Co. v. Standard

Stopper Co. (C. C), 136 Fed. 199. In this case it

was held that:

'A prior publication in a paper, patent, or other-

wise will not negative the novelty of an invention un-

less it describes a complete and operative invention

capable of being put into practical operation, or con-

tains such a disclosure of the invention that any omis-

sion w^ould ordinarily be supplied by one skilled in the

art.' (Per Townsend, C. J.)"

As said in Seymour v. Osborne, 11 Wall. 516, 560:

"Patented inventions cannot be superseded by the

mere introduction of a foreign publication of the
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kind, though of prior date, unless the description and
drawings contain and exhibit a substantial represen-

tation of the patented improvement, in such full, clear

and exact terms as to enable any person skilled in the

art or science to which it ai)pertains to make, con-

struct and practice the invention to the same prac-

tical extent as they would be enabled to do if the in-

formation was derived from a prior patent. Mere
vague and general representations will not support

such a defense, as the knowledge supposed to be de-

rived from the publication must be sufficient to enable

those skilled in the art or science to understand the

nature and operation of the invention, and to carry it

into practical use. Whatever may be the particular

circumstances under which the publication takes place,

the account published, to be of any effect to support

such a defense, must be an account of complete and

operative invention capable of being put into practi-

cal operation. Web. Pat. Cas., 719; Curt. Pat. (3d

ed.), sec. 278, a; Hill v. Evans, 6 Law T., N. S., 90;

Retts V. Menzies, 4 Best & S., Q. B. 999."

See also:

Pcniiittit Co. V. Harvey Laundry Co., 27A Fed.

937, at 940.

As said in Robinson on Patents, Vol. 1, p. 450, Sec.

329:

"The invention described in the publication must

be identical in all respects with that whose novelty

it contradicts. The same idea of means in the same
stage of development, as that which the inventor of

the later has embodied, must be thereby communi-
cated to the public."

As said in Railroad Supply Co. v. Hart Steel Co., 222

Fed. 261, at 273 (C. C. A. 7):

"It is not enough that a prior art device approach

very near the idea of the patent in suit; it must so

clearly disclose the idea that it would be apparent to a
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mechanic of ordinary intelligence who was not exam-
ining- the device for the purpose of discovering in it

the idea of the patent. For, if he already had that

idea, he would not be getting it from the prior art

device, but from his own imagination or some other

source. Clough v. Barker, 106 U. S. 166, 1 Sup. Ct.

188, 27 L. Ed. 134; TopHfif v. Topliff, 145 U. S. 156,

12 Sup. Ct. 825, 36 L. Ed. 658; Potts v. Creager, 155

U. S. 597, 15 Sup. Ct. 194, 39 L. Ed. 275; Diamond
Rubber Co. v. Consolidated Tire Co., 220 U. S. 428,

31 Sup. Ct. 444, 55 L. Ed. 527; Ryan v. Goodwin, 3

Sumn. 514, Fed. Cas. No. 12,186; Regent Mfg. Co.

V. Penn. Elec. Co., 121 Fed. 80, 57 C. C. A. 334;
Faries Mfg. Co. v. Brown & Co., 121 Fed. 547, 57

C. C. A. 609; Ideal Stopper Co. v. Crown Cork &
Seal Co., 131 Fed. 244, 65 C. C. A. 436; Wm. B.

Scaife & Sons Co. v. Falls City Woolen Mills, 209
Fed. 210, 126 C. C. A. 304."

See also

:

Vaco Grip Co. v. Sandy MacGregor Co., et al., 292

Fed. 249, at 253.

Clearly, the device of Figure 200 of Tonks, Ltd. Cata-

logue could not be as and for the purpose of plaintiffs'

patented hook. As this device is shown in said Figure

200, it must be used in a different manner. It is not so

constructed that it could within itself embrace a curtain

pole. Other changes would be required. It therefore is

clear that it is not an anticipation, nor does it show want

of invention in the device of the patent in suit. This

court, in Los Alamitos Sugar Co. v. Carroll, 173 Fed. 280,

applied the rule that a device which does not operate on the

same principle as that of the patented device cannot be an

anticipation. This rule applies with reference not only to

this Tonks, Ltd. Catalogue and to the other catalogues in-

troduced in evidence, but to the respective prior patents.

Plaintiff's' McGhee hook operates upon a different prin-
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ciple and a different mode of action. Immediately upon

its introduction it had great commercial success, attesting

its novelty and attesting the inventive character of its

production.

The catalog^ues of Tonks, Ltd. and Whitehouse (De-

fendant's Exhibits A and B, respectively) are mere cir-

culars to the trade and were not open to the public. The

testimony of the witness John William Whitehouse was

to the effect that Exhibit B, Whitehouse Catalogue, was

never deposited in a library or other place open to the

public, and only distributed to ironmongers, house fur-

nishers and shop fitters [Rec. 46]. The witness Harold

Norman Wright testified that he had no knowledge of

whether any copy or copies of the Tonks, Ltd. catalogue,

Defendant's Exhibit A, were ever deposited in the library

or any other place open to the public prior to September

22, 1920 [R. 49]. The witness Wright further testified

that this catalogue was distributed mainly to ironmongers

and hardware dealers [Rec. 48]. Upon the offer of these

exhibits in evidence by the defendant, plaintiffs objected

to the oft'er, calling attention to the fact that these cata-

logues were not publications such as required by the Pat-

ent Statutes [Rec. 2L2].

That catalogues of this character are not publications,

has been uniformly held by the courts.

"The only remaining reference is the 'Dreyfuss

Album.' It is a book of printed drawings, represent-

ing different forms of iron fabrics made by a Paris

manufacturer, and bears the imprint of 1861. Under
the head of 'Corners' is a drawing representing a

transverse section of an iron column, corresponding

with one of the figures referred to in the specification

of Reeves. When this book was printed does not
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appear, otherwise than presumptively from the im-

print on its title-page. When it was published or put

in circulation does not appear at all, except that pos-

session of it was obtained by the respondents after

the institution of this suit.

"Section 15 of the patent act of 1836 (supra)—and

it has been incorporated in the act of 1870 (16 Stat.

198)—provides that a patent may be successfully

opposed by showing that the thing patented 'had been

described in some public work anterior to the sup-

posed discovery thereof by the patentee'. It is obvi-

ous that this provision requires, first, a description of

the alleged invention ; second, that it shall be contained

in a work of a public character and intended for the

public; and, third, that this work was made accessible

to the public by publication before the discovery of

the invention by the patentee.

"Whether the work in evidence is a public or only

a private work, intended merely for private circu-

lation, is fairly a disputable question. It contains an

illustration, by a drawing, of the thing intended to be

represented, without verbal description; and whether

this is a description at all, or such a one as the act

contemplates, may well be denied on the authority of

Seymour v. Osborne, 11 W^all. (78 U. S.) 516, and

the cases there referred to with approval."

{Reeves v. Keystone Bridge Co., et al., 5 Fish. 456..

Fed. Case No. 11,660, 20 Fed. Cas. 466, at 471.)

In the case of Union Tool Co. v. Wilson & Willard

Mfg. Co., 237 Fed. 837, Judge Cushman held:

"An oil well supply catalogue of 1900 was intro-

duced in evidence containing a cut of the Canadian

underreamer; but such a catalogue is not a sufficient

publication to establish anticipation. 30 Cyc. 837,

3-B."

See also:

Judson V. Cope, 16 Fish. 615, Fed. Case No. 7565.

p. 13;
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Persons v. Colgate, 15 Fed. 600, 602;

New Process Fermentation Co. v. Koch, 21 Fed.

580, 587:

Seymour v. Osborne. 78 U. S. 516, 20 L. Ed. 33;

Britton v. White, 61 Fed. 93. 95.

But even though the court were to hold that these cata-

logues are publications within the definition of the statute,

then there is not such a disclosure in these catalogues as

would make the device of plaintiffs' patent the obvious re-

sult of mere mechanical skill. The defendant's witnesses

have stated that although they had the self-same cata-

logues in their possession from 1882 and 1895, respec-

tively, and had studied them for inspiration for manufac-

turing drapery hardware, and though they may have seen

and most probably did see the drapery hooks now so

strongly relied on for anticipation, they received no in-

spiration to design a drapery hook like Defendant's Ex-

hibit 100 and Plaintiffs' Exhibit 3-A. R. D. H. Vroom,

salesmanager of, and a large stockholder in, H. L. Judd

Company, testifies as follows

:

"I stated on redirect examination that upon the de-

livery of these old records and catalogues to me in

December, 1911, that I reviewed them with the pur-

pose of manufacturing some of them for sale by our

company. We made items that were similar to those

shown in the catalogues. I got my inspiration from
those old catalogues for those articles that our com-
pany manufactured. In the review of these old cata-

logues, I did not find anything therein that gave me
the inspiration to manufacture a drapery hook like

Defendant's Exhibit 100 for Identification. In my
review of these catalogues, I probably saw the Tonk's

hook No. 200 on page 62, but paid no attention to it."

[Rec. 41.]
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The catalogues, Defendant's Exhibits A and B, did

not disclose the invention of the patent in suit to those

skilled in the art. The record amply proves this. Mr,

Vroom is a man 55 years of age, who has spent his entire

life in the upholstery and drapery hardware business, and

he frankly admits in his testimony that these drapery

hooks, pictured in these catalogues, Defendant's Exhibits

A and B, did not disclose to him how to make the McGhee

hook. We submit that, as it was not obvious to the wit-

nesses Day, Edsall and Vroom, the president, vice-presi-

dent in charge of manufacture, and the salesmanager, re-

spectively of H. L. Judd Company, the actual defendant

in charge of the defense herein, from an intimate knowl-

edge of these catalogues, how to make the hook of the

patent in suit, and it was necessary to obtain samples of

the McGhee hook for copying, that novelty and invention

is demonstrated in the device of the patent in suit.

Plaintiff McGhee conceived a novel construction having

a novel method of use or mode of operation, not disclosed

in anything that was prior. The specific invention which

he made was patentable, and the patent granted thereon

should be sustained.

Lyon & Lyon,

Frederick S. Lyon,

Henry S. Richmond,

Attorneys for Appellants.
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No. 5743.

IN THE

United States

Circuit Court of Appeals,

FOR THE NINTH CIRCUIT.

James W. McGhee and Edward C.

Jinks trading as McGhee & Jinks,

Appellants,

vs.

LeSage & Company, Inc., a corpora-

tion.

Appellee.

BRIEF FOR APPELLEE.

In this appeal from the final decree of the District Court

for the Southern District of California, Southern (now

Central) Division [Tr. 14], which dismissed the bill of

complaint, opinion by Judge James fTr. 13], there is in-

volved a patent to James W. McGhee, of plaintiffs-appel-

lants, No. 1,475,306, for a bent piece of wire, so con-

formed as to produce two loops, one loop to be hung over

a curtain rod or pole and the other loop to be engaged

with a curtain or drapery, thus sustaining the latter or

suspending it from such rod. The end of the bent piece

of wire which extends into the latter or curtain-sustaining
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loop is pointed or sharpened to be readily passed through

the fabric [Tr. 83]. The alleged invention of this patent

was not the first attempt of McGhee to bend a piece of

wire into shape for supporting a curtain or drapery. In

1919, over three years before he filed his application for

the patent in suit, he applied for another patent which was

issued March 23, 1920, No. 1,334,661 [Tr. 64]. That

device had similarly two main loops and a pointed end for

passing through the fabric, one loop passing over the cur-

tain rod and the other accommodating the fabric. This

earlier patent of McGhee's thus contains every element of

the bent wire formation shown in the patent in suit, with

the additional element of a spring coil, 3, tending to pinch

the fabric between the finger, 1, and the arm, 4 [middle

of page 65, Tr. ]. In this earlier form the other end of

the wire was sharpened or pointed. There was absolutely

no novel conception in the device of the second McGhee

patent. In effect it amounted to merely an elimination of

the spring coil, 3, and sharpening the other end of the

wire. The second McGhee patent taught nothing new

over the first McGhee patent. While the first McGhee

patent would have been as pertinent to the second McGhee

patent had it been the patent of someone else, it is inter-

esting to study in connection with the patent in suit in the

particular respect that it cancels out of the picture any

possible novel conception by McGhee in his devising of the

bent wire of the patent in suit. And we shall see that

much further prior art was even closer in detail to the

bent wire of the patent in suit than was McGhee's earlier

effort.
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Conception Necessary to Invention.

In a decision by the Circuit Court of Appeals. First

Circuit, Thachcr v. Inhabitants of Town of Falmouth,

241 F. R. 869, in which the appellate court affirmed a

decree for defendant, there was involved a patent for

an improvement in concrete arches, including pairs of

metal bars in the arch (p. 870). The court said, at page

874, on this question of mere mechanical skill or engi-

neering in contradistinction from inventive thought

:

"We are unable, as was the District Court, to find

inventive thought going beyond mere mechanical im-

provement involved in any advance made by the

plaintiff upon the methods of concrete arch reinforce-

ment whose use had become open to the public, as

above. As is said in the opinion of the learned Dis-

trict Judge

:

'Variations of size of wires do not constitute in-

vention; widening the spaces betw^een the bars, to

enable an engineer to use coarse concrete, is not in-

vention ; dispensing, in whole or in part, with unessen-

tial parts, is not invention; producing economy in

bridge building by consolidating numerous small

bars into one large bar, cannot be said to be inven-

tion. These things are mechanical; they relate to

good engineering; they do not disclose inventive

thought.'

Finding no error, therefore, in the conclusion of

the District Court that the claims in suit are invalid,

the patent not disclosing patentable invention, we
have no occasion to consider the question of infringe-

ment by the defendant."

Inventive thought with a conception is necessary to

all inventions. First, the inventor must conceive of steps

to be taken or employed, and then embody the conception

in actual or concrete form. There was nothing remaining
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over and beyond the first McGhee patented device which

could constitute conception or inventive thoug^ht as enter-

ing into or sustaining and devising of the second patented

McGhee hook. The same is true with respect to the sec-

ond patented McGhee hook and the rest of the prior art.

That there could be no inventive conception in bending

a piece of wire into the shape of that of the patent in

suit, which is very analogous to that of an ordinary pot

hook, is likewise within the reasoning of the Circuit Court

of Appeals for the Second Circuit in Fernand v. Oneida

National Chuck Co., 174 F. R. 1020. The decision per

curiam is brief and is as follows (p. 1021)

:

"Appellant criticizes the opinion of the Circuit

Court on the ground that it 'took judicial notice' of

the thill couplings of the prior art. But it was not

necessary to find any prior art other than such as

the patent itself discloses. It is manifest from the

patentee's own statements that all he did was to bend

over or clinch the ends of the wire link, so as to pre-

vent their slipping out of the apertures in which

they were inserted. Of course, to do this he had to

enlarge the interior of the aperture sufficiently to

turn them. No amount of evidence, expert or other,

could possibly raise such an obvious expedient to the

dignity of an invention. The decree is affirmed,

with costs."

So much at the outset in support of the memorandum

opinion of Judge James [Tr. p. 13], in which he said

"* * * the court finds that said patent of plaintiff is

invalid in that it discloses no invention over devices made

and marketed prior to the date of the patent application,

and that plaintiff's device was not new in the art; * * *."

It is also true that devices of prior patents and publica-

tions, irrespective of the making or marketing of such

devices, support the holding that the patent discloses "no

invention," and these further things support the finding

that it "was not new in the art." (Italics ours.)
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Conception Lacking—No Invention.

This court some years ago, in Tozvne Steering Wheel

Co. V. Lee, 199 F. R. 777, opinion by Your Honor Judge

Gilbert, affirmed a decree for defendant entered upon the

sustaining by the late Judge Wellborn of a demurrer to

the appellant's bill which brought suit for the infringe-

ment of a patent for "a steering wheel for auto-vehicles."

The claims were for a steering wheel having a rim with

a smooth outer surface and an indented inner surface.

The purpose of the alleged invention was to permit the

fingers of the operator to tightly grip the wheel and hold

the same from slipping. The question presented on the

appeal, said Your Honors, page 778, was ''whether the

court below erred in sustaining the demurrer to the bill

for want of patentable novelty in the device described in

the patent." The opinion goes on to state:

"The appellant argues that regard should be had

to the allegations of the bill—which must be taken

as true—averring that the trade and the public have

generally accepted and acquiesced in the validity and

scope of the patent, and that the invention has been

extensively practiced and has gone into great and

extensive use, and that those allegations made it in-

cumbent upon the court below to allow the api)ellant

the opportunity of proving those facts in aid of the

presumption of novelty which arose from the issu-

ance of the patent. That argument would be per-

suasive if there were room for doubt on the ques-

tion of the novelty of the device. But we find no

room for doubt. In Dunbar v. Meyers, 94 U. S.

187, 24 L. Ed. 34. it was said: 'The Patent Act

confers no right to obtain a patent except to a person

who has invented or discovered some new and useful

art, machine, manufacture, or composition of matter,

or some new and useful improvement in one or the

other of those described subject-matters.' It is com-

mon knowledge that the expedient of roughening and
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corrugating the surfaces of handles of various imple-

ments is very old, and instances may be found in the

handles of tennis rackets, fishing rods and baseball

clubs, and that the handles of swords and knives

from time immemorial have been indented on the

inner side so as to render more firm the grasp of

the fingers. In Appleton's Encyclopedia of Applied

Mechanics, there appears a cut showing a round in-

dented circular handle of a valve with an indented

outer surface so made for the purpose of giving a

firmer handhold upon the handle."

And so, in the case at bar, it is common knowledge

that wires may be bent into any sort of serviceable shape

for hooking and engaging objects and fastening objects

together and may be sharpened to produce penetrating

ends. This is how farmers use hay-wire. In an incon-

ceivable number of forms wire has been twisted and bent

to adapt itself, by its ready pliability, to service for multi-

tudinous ends and purposes. Had it not been for McGhee's

first drapery hook attempt plus all the other prior art, no

invention would have inhered in bending a piece of wire

into oppositely directed loops and sharpening one of the

wire ends. There was no novelty in the shape, no novelty

in function and no novelty in performance over a wide

range of expedients made of bent wire or rods previously

used, and extending in kind from fish hooks to pot hooks.

So much to stress in limine the fatal character of the

thing which the Patent Office was persuaded to recognize

by patent. It is neither an art, machine, composition of

matter nor an article of manufacture capable of having

the quality of invention required under the statute of all

patentable things, in view of notoriously old wire bend-

ings.
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File Wrapper and Contents of McGhee Patent.

When we turn to the record of the appHcation for the

patent in suit [Tr. p. 66] we are still more amazed that

this piece of bent wire could be recognized as arising to

the dignity of invention. Four claims were originally

presented [Tr. p. 72]. All of them were rejected by

first action of the Patent Office, British patent to Har-

rison [Tr. p. 94] (cut opposite Tr. p. 97) being cited

against the claims. Harrison plainly shows the two loops

in a piece of wire disposed and arranged as does McGhee,

the device being a curtain hook, and one end of the wire,

adjacent to the curtain-supporting loop, being pointed.

The only appreciable difference between McGhee and Har-

rison is that Harrison puts in a couple of extra bends

in the wire, one of same tending to tightly pinch the

fabric. Elimination of these bends would certainly not

amount to invention. In the reply to this rejection

McGhee's attorney cancelled claims 1 and 4 and in the

remaining claims inserted the word "spring" before the

word "loop" [Tr. p. 76]. This could not constitute inven-

tion because every bent wire has inherent spring qual-

ities. Of these two remaining claims, claim 1 was next

rejected and claim 2 allowed. After further correspond-

ence claim 1 was again rejected. It was then ordered

cancelled by McGhee's attorney and the application was

then allowed with its single claim, which became the

single claim of the patent. It will be noted that the Har-

rison patent was the only prior art cited by the Patent

Office. We admit that it was close enough, and contend

it was sufficient to warrant the rejection not only of the

three claims that were cancelled, but also of the fourth

claim which became that of the patent in suit. We do
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not understand how the claim was allowed over the re-

jected claims. Compare it with original claim 2 as

amended. The only difference consists of the following

language

:

Cancelled Claim 2. Claim of Patent.

one side of said hook con- to provide an arch, a hook

stituting a shank, the end end and a shank portion,

of the shank being bent to the end of the shank por-

form a spring loop, an arm tion being bent to form a

extending upwardly from spring loop, and an arm ex-

the spring loop and dis- tending upwardly from the

posed adjacent the shank loop disposed along the

and terminating near the outer edge of said shank

hook bend, and terminating adjacent

the junction between the

shank and arch.

We contend that the language in each instance means

the same thing in all fairness, and that there is nothing

in the claim of the patent in substance that was not

present in the language of cancelled claim 2. Under the

settled rule, acquiescence in the rejection of a claim and

cancellation of said claim prevent the patentee from

asserting for any other claim the meaning and scope of

the cancelled claim. Schiiltheiss Co. v. Phillips, 264

F. R. 971, a decision of this court, citing other decisions

by it. The claim must be strictly construed. And being

the same in substance as original claim 2, we contend

that, in cancelling original claim 2 as amended, together

with the cancellation of the other original claims, McGhee

struck out from under the remaining claim all substance

for which he might otherwise, by appeal, have made con-

tention for patentability, had there been any structural
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distinction between his device and the prior art, or had

there been present anything patentable in nature and

kind.

As the Patent Office overlooked the earlier McGhee

patent and the other prior art to be discussed later, and

did not indeed consider Harrison sufficient in and by

itself to meet the claim of the patent, then the burden

was upon the lower court (and the lower court accepted

such burden) of considering de novo those examples

which the Patent Office overlooked. We contend here

as we did before the lower court, that the whole prior

art meets every slightest particularity of the claim which

was allowed, unless it be with respect to dimensions totally

inconsequential.

Real Anticipation.

We, therefore, believe that the lower court quite prop-

erly could have gone further and found the patent in suit

absolutely anticipated as well as invalid for want of in-

vention. While the legal distinction exists and is tech-

nically proper, we believe it need not have been drawn

in the present case, and that the single claim of the

patent in suit is totally void both for want of invention

and anticipation.

Prior Art.

Defendant put before the court quite extensive prior

art in addition to the single citation, Harrison, made by

the Patent Office. We have already adverted to the

earlier McGhee patent which in structure, nature, func-

tion and purposes so thoroughly occupied the field of the

present alleged invention that there was nothing left to
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warrant issuance of the patent in suit. When to this

prior art is added the Harrison patent and the other

prior devices about to be discussed, we can entertain no

doubt that the Patent Office would certainly have re-

frained from issuing the patent in suit with its single

claim had such further prior art come to its attention or

been discovered by it.

We might take up these other examples in the order in

which they appear in the transcript. The first of these

is British patent to French, Defendant's Exhibit K fTr.

p. 8,7], No. 28,885 of 1912, many years before both of

the McGhee attempts. The drawing [opposite Tr. p. 93]

of this curtain hook shows clearly a pointed length of

wire with two main loops, having the same principle,

mode of action and arrangement of members as in the

patent at bar. If the court will compare Fig. 6 with

Fig. 2 of the patent in suit, this will be apparent. It may

be truthfully said that all that McGhee did was to elimi-

nate some of the bends and curvatures in the French

device. No new feature or accomplishment is imported

by such elimination.

Skipping now over Harrison, supra, we come to the

Timmis British patent No. 15,079 of 1910, also an early

patent. The cut is opposite Tr. p. 103. And this de-

vice is also for the identical purpose and use that the

McGhee device serves. We suggest comparison of Fig. 6

of this cut with Fig. 2 of the McGhee patent. We find

the opposite bends and almost identical formation. The

loop 5 goes over the pole or rod such as shown in Fig. 1,

and the curtain is suspended by the other loop by means

of loop 1 1 stitched to the curtain. Whether the curtain
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have a loop on it as in Timniis or the curtain be impaled

upon the hook by passing the pointed end through the

latter, as in Harrison, for instance, is matter of selection

and choice.

Next in order is the hook tag; of Fay, U. S. patent

issued over sixty years before McGhee's activities. No.

15,226 of July 1, 1856. The tag is carried by a loop in

the hook E and by means of a sharpened point, the mate-

rial to which the tag is to be applied is impaled upon

the hook. Obviously, this device could be strung onto a

curtain rod and have the identical performance of the

McGhee device. There is a substantial identity of struc-

ture.

The Gunn device [cut opposite Tr. p. 106b] is not for

the identical purpose of the McGhee device, but has a

bent metal formation quite similar, as may also be said

of the Riggs device [opposite Tr. p. 109a]. Both Gunn

and Riggs are of considerable antiquity. The catch pin

of the Nash patent of 1889 [cut opposite Tr. p. 112a]

shows a similarly bent piece of wire having oppositely

directed loops with one end pointed. Similar formation

is shown in the Savage skirt hook patent, issued in 1903

I
cut opposite Tr. p. 115a]. Similar sharpened and bent

metal formation is shown in U. S. patent to Lacoin of

1904 [cut opposite Tr. p. 119b], and the same structural

idea of opposite loops in bent wire having one end sharp-

ened is found in Bliemeister U. S. patent of 1916 for a

holder or means of suspension.
|
Cut opposite Tr. p.

123.] In 1913 there was issued the Ashmoee U. S. pat-

ent [cut opposite Tr. p. 129], which is a drapery sus-

pension pin for curtain rings. This patent discloses a
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bent wire formation for hooking on to curtain rings on

a curtain pole 70 with sharpened ends or "prongs" for

passing through the fabric of the curtain. It will be

noticed that the specification of this patent fTr. p. 131]

points out what is true with respect to almost all of this

prior art, to-wit, that the hooks or devices can be engaged

with the curtain fabric without any sewing, and this idea

was definitely and conclusively not new with McGhee.

Now this Ashmore patent No. 1,069.999 is referred to

in the depositions taken in the case, commencing with

the deposition of Mr. Vroom [Tr. p. 27], he being sales

manager of the H. L. Judd Company, manufacturers of

the device complained of in this suit, and with that con-

cern since the year 1888 [Tr. p. 28]. That the Judd

Company is to pay for defending the present suit is

admitted by Mr. Vroom [Tr. p. 31], he stating that he

is acquainted with the defendant. The defendant bought

its hooks complained of in this suit from the said Judd

Company, a corporation domiciled in New York [Tr. p.

26]. Instead of suing the manufacturer, the present de-

fendant, doing business in California, was sued as a

dealer handling the product made by the Judd Company.

Counsel for appellee were retained by the H. L. Judd

Company.

Beginning at transcript page 30, Mr. Vroom discusses

the hook of this Ashmore patent No. 1,069,999, stating

that the Judd Company began making the hooks like

Defendant's Exhibit E, the Ashmore hook, shortly after

the issuance of the Ashmore patent, and that they were

on the market before 1918 and sales were made before

1916 and that the Judd Company manufactured hooks

like Exhibit E for more than eight years and offered
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them for sale all over the United States and illustrated

them in catalogues sent to all parts of the United States,

and that numerous sales were made in this country.

These hooks were sold under a license from Mrs. Ash-

more, and this license between Edith Ashmore and the

Judd Company, dated January 14, 1914. is in evidence as

Defendant's Exhibit G, Ashmore Royalty Contract, and

was signed for the Judd Company by John Day, presi-

dent.

So a drapery suspension pin or hook not to be sewed on,

but to be passed into the curtain and hold it in a loop at

the lower end of a pointed pin, with a loop for suspension,

was sold extensively in this country many years before

McGhee applied for the patent in suit and by the very

manufacturers of the device now complained of.

We now come to a consideration of certain foreign cata-

logues as publications, to-wit, catalogues published many

years before the end of the last century in Great Britain,

by James Whitefield & Sons of Birmingham, England,

and Tonks, Ltd., likewise of Birmingham, England, and

also by one George Whitehouse of Birmingham, Eng-

land. Page 62 of the Tonks catalogue appears opposite

transcript page 133 and page 5 of the Whitehouse cata-

logue appears opposite transcript page 134. Copyright

records of the British Assistant Keeper of the Public

Records, with respect to the Tonks catalogue, and the

consular certificate with respect to the signature of such

Assistant Keeper, appear at transcript pages 133 and 134.

The Tonks catalogue is in evidence as Defendant's Ex-

hibit A [Tr. p. 21] and the Whitefield catalogue is in

evidence as Defendant's Exhibit C [Tr. p. 24], and the

Whitehouse catalogue is in evidence as Defendant's Ex-
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hibit B [Tr. p. 23]. Testimony regarding these cata-

logues appears beginning at transcript page 19, from wit-

ness John Day, who says he went over to Birmingham,

England, in 1883 and purchased merchandise from the

Tonks Company and during the course of business re-

ceived the catalogue. Exhibit A, and that it has been in

the possession of the Judd Company for more than ten

years. So that the catalogue was not only published in

Great Britain and of course distributed as catalogues are,

but it was referred to and used in this country, that is,

the specific catalogue Exhibit A [Tr. pp. 20, 21]. In

1881, Mr. Day says, he went to England and purchased

merchandise from George Whitehouse, who published the

Exhibit B catalogue, and that Judd Company purchased

a great many goods from that firm for many years. He

says that Exhibit B contains a letter written by White-

house soliciting business and quoting prices on goods

illustrated in the catalogue, and he saw the book when

it came to the Judd Company, which was in 1882. The

book has. therefore, been in possession of the Judd Com-

pany a great many years and 'way back into the last cen-

tury. With respect to the Whitefield catalogue. Exhibit

C, he says the book has been under his personal observa-

tion for over twenty years. Exhibits A and C and also

the Whitehouse catalogue, Exhibit B, of 1882, were used

by the Judd Company to select merchandise which they

wished to order from the proprietors. He refers to the

order book, Exhibit D, and to orders from Whitefield

and Tonks and Whitehouse. Mr. Vroom [Tr. p. 27]

corroborated Mr. Day, and stated that in 1911, over ten

years before McGhee applied for the patent in suit, the

keys to a private closet were turned over to him and in
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it were the books, Exhibits A, B, C and D, and that they

reposed there until two or three years before he testi-

fied. He says [Tr. p. 29] that the order book, Exhibit D,

contains a copy of foreign purchases by the Judd Com-

pany with references to purchases from Tonks and

Whitehouse and Whitefiekl; and, while he states that he

did not find anything in the catalogues that gave /;/';;/ the

inspiration to manufacture a drapery hook like Defend-

ant's Exhibit 100, he had nothing to do with the manu-

facture of the hooks charged to be infringements. Mr.

Edsall was in charge of the manufacturing end (Tr. p.

33]. It does not make any difference anyway, because

there was no invention in the device whatsoever of

McGhee or anyone.

Testimony begins at transcript page 45 with respect to

the publication of the Whitefield, Whitehouse and Tonks

catalogues. Wright says [Tr. pp. 47, 48] that the Tonks

catalogue (Exhibit A), referring particularly to i)age 62

thereof, was issued in 1895 and circulated in 1895 and

for some years thereafter. Whitehouse testified | Tr. pp.

45, 46] that Exhibit B, Whitehouse catalogue, particu-

larly page 5 thereof, was a catalogue of general issue to

customers, contained illustrations of the goods s(jld by

George Whitehouse, and that the book was printed prior

to 1892 and was widely distributed by George White-

house & Co. to practically all customers of the firm prior

to 1920.

Obviously, this testimony of Wright and Whitehouse

to show distribution of these catalogues, Exhibits A and

B, clearly establishes their publication and distribution in

Great Britain and wherever their customers resided. When
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the evidence of these witnesses was received in the court

notice was filed with the clerk of the court. The foreign

testimony was objected to but without avail, the court

stating in his opinion [Tr. p. 13] that "certain objections

having been made to the introduction of trade catalogues

and pages therefrom, the court having first considered

such objections in connection with depositions taken in

England, which are ordered filed, and said objections are

overruled with an exception to plaintiffs, * * *." The

catalogues were thoroughly proven as to their original

publication and distribution; and if Your Honors will

refer to the central field of page 62 of the Tonks cata-

logue, opposite transcript page 133, in all substance the

identical McGhee patent drapery hook (No. 200) will be

found there, as well as in the two cuts in the lower right-

hand corner of the Whitehouse catalogue, page 5, oppo-

site transcript page 134 (690 and 691).

All such being the case, it remains practically unneces-

sary to consider in any detail the question of

No Infringement.

It will be found, if minute attention be given to defend-

ant's alleged infringing hook, that there are slight dif-

ferences between the specific terms of the claim, based

upon the specification, and the structure of defendant's

hook. The claim must be strictly construed, particularly

because of the language of the specification [Tr. pp. 84

and 85]. It is required that the point be projected slightly

beyond the junction of the shank and arch, with pointed

arm against the shank, so that too much drapery will not

be pierced. Plaintiff has not made its hook this way,

and defendant does not. The patent may, therefore, be
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said to be a paper patent under Henry v. Los Angeles,

255 F. R. 769 (C. C. A., 9th Cir.) The exact thing

called for by the claim, based upon the specification, is

used by neither plaintiffs nor defendant. But there is no

profit to be derived in speculating about these little dif-

ferences in wire bending, because the whole substance of

the McGltee patented device and also of defendant's device

is so clearly found within the archives of tlte prior art

and particidarly in the Tonks and Whitehouse catalogue

devices. If anybody could spell invention over the White-

house catalogue, for instance, cuts 690 and 691, to sup-

port patentability of the device described and pictured

and claimed in the McGhee patent in suit, he would be

an excellent friend, if an examining official in the Patent

Office, for all unoriginal persons desiring to obtain pat-

ents with the element of novelty and invention absent

from the subjects of the applications. The Patent Office

officials often err, but they never take such an unsustain-

able attitude as that.

The abortive and feeble attempt to make it appear that

McGhee had invented something because of the non-sew-

on idea of drapery hooks is taken from under the very

feet of plaintiffs by the prior art, and more particularly

by the earlier non-sew-on drapery hook patent of McGhee

himself [opposite Tr. p. 63a].

Before the lower court the issues were confined in the

main to the question of non-invention.

Certainly catalogues, such as the Tonks and Whitehouse,

are prior publications, and in support thereof we have

the high authority of the Circuit Court of Appeals of

the Sixth Circuit in a patent suit under a design patent,



-22-

The commercial success of any device cannot import

patentability where that is not present. Judge James was

entirely correct in holding the patent void for want of

invention, and likewise, we submit, it might have been

found anticipated.

Upon the argument we will hand up to Your Honors

prints showing the hooks of the patent in suit and of

plaintiffs and defendant, and certain prior art devices,

such prints being taken from drawings which were handed

up to the trial court for convenience in considering the

issues.

With respect to the matter of non-invention, we will

cite here certain further authorities for the convenient

reference of the court.

Walker on Patents, 4th Ed., section 25, page 20. states

as follows:

"Sec. 25. It is not invention to produce a process,

machine, manufacture, composition of matter or de-

sign which any skillful mechanic, electrician, chemist

or other expert would produce whenever required."

Walker then quotes verbatim from Atlantic Works v.

Brady, 107 U. S. 199, opinion by Mr. Justice Bradley.

Part of that quotation we requote as follows

:

"It is never the object of those laws to grant a

monopoly for every trifling device, every shadow of a

shade of an idea which would naturally and spon-

taneously occur to any skilled mechanic or operator

in the ordinary progress of manufactures. Such an
indiscriminate creation of exclusive privileges tends

rather to obstruct than to stimulate invention. It cre-

ates a class of speculative schemers who make it their

business to watch the advancing wave of improve-

ment, and gather its foam in the form of patented

monopolies, which enable them to lay a heavy tax
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upon the industry of the country without contributing

anything to the real advancement of the arts. It

embarrasses the honest pursuit of business with fears

and apprehensions of concealed liens and unknown
liabilities to lawsuits and vexatious accountings for

profits made in good faith."

Your Honors, in considering a simple alleged invention

for a piece of cardboard with flaps to be inserted in fruit

boxes for protective purposes, in the case of California

Fruit Exchange v. Blake, Moffett & Towne, 1928 (not

found reported), found there was no invention.

In Glen Rock Co. v. American Caramel Co.. 209 F. R.

619, the Circuit Court of Appeals for the Third Circuit,

by Circuit Judge Buffington, said, at page 620

:

"Giving due regard to all that may be said of

Lafean's device, it is clear to us that it is such an
economic and mechanical step as naturally followed

in the evolution of an industry, and not such an

original, innovating disclosure as makes an inventive

act differ from mere mechanical advance."

The Circuit Court of Appeals for the Second Circuit,

in Allen Auto Specialty Co. v. Baker, 229 F. R. 424,

speaking by Circuit Judge Coxe, said as follows, at page

425:

"The moment the advisability of keeping the rub-

ber tires free from rain was apparent, it would, we
think, have occurred to the ordinary mechanic to

cover the sections so that the water would pass be-

yond the inner folds and not be delivered to the in-

side of the case. It is difficult to imagine a mechanic

of ordinary intelligence who would leave the passage

open when the obvious and natural thing to do is to

cover it."

It certainly would be obvious to any person desiring to

twist a piece of wire into shape to hang it over a curtain
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rod and to impale the curtain and suspend it, to make a

loop for the rod and a loop to suspend the curtain.

Your Honors, by Judge Morrow, in Willamette Iron

& Steel Works v. Columbia Engineering Works, 252 F.

R. 594, in a case involving a simple improved pulley with

a flaring sheave, said, at page 596:

"But, passing by the question of anticipation as

presented by these two patents, is there invention in

giving a flare to the sides of the opening in the

block over the sheave or wheel? It was probably
found in practice that with perpendicular sides to

this opening a hook or other attachment on the line

passing over the sheave or wheel would catch on the

one or the other of the sides of the block. If so,

what was more simple than to enlarge the opening
and give the sides a flare, so that the hook or other

attachment would not catch on either side, but would
pass freely through the opening in the block on
over the wheel? For this change in the construction

of the block mechanical skill was clearly sufficient.

The claim is made by the appellee that the object

of the flaring sides to the opening of the block in suit

was to permit the use of a narrow sheave to save

weight and cost, and that the advantage of a wide
sheave, as shown in one form of appellant's block,

had been attained by such flaring construction of the

appellee's block with a narrow sheave. This claim is

made primarily to point out the difference in two
blocks manufactured by the appellant, one with a
narrow sheave, claimed as an infringement of the

appellee's patent, and the other with the broad sheave,

not claimed as an infringement. Conceding that

there is this difference in the two blocks, it does not

follow that this feature of appellee's block is the

product of invention.

Here, again, we think the difference in construc-

tion is one merely of degree, and not of invention.

It is true that the issuance of a patent is of itself

presumptive evidence both of invention and patent-
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ability; but we think an inspection of the device, as

shown by the model and described in the s])ecifica-

tions and claims, overcomes this presumption, and,

aside from the evidence of anticipation in the Louden
and Eby patents, determines that the patent in suit

lacks invention."

The Circuit Court of Appeals for the Sixth Circuit,

in Bergcr Mfg. Co. v. Trussed Concrete Steel Co., 257

F. R. 741, considering a patent for studding and metal

lath combination, held such patent invalid as involving

elements developed in the prior art. That court, per

curiam, said, at page 741

:

"It must be conceded that the complete combina-
tion specified in the claim is not precisely anticipated,

that it possessed commercial utility, that it has gone
into considerable use, and—more important than all

—

that metallic studs or supports and metal lath had
been used in combination for a number of years and
fastened together in different ways without adoption

by any one of the specific methods of fastening here

disclosed. These considerations make strongly in

favor of patentabiHty ; but we are compelled to think

that they are not sufficient to overcome the conclu-

sions necessarily resulting from the state of the art."

It will be noted in this case that the court did not find

the claim to be "precisely anticipated," but still found that

the lower court was right in dismissing the bill. The

claim quoted in the opinion has to do with prongs and

bends, as does the patent at bar.

The District Court for the Western District of New

York, by Judge Hazel, in Adt v. E. Kirstein Sons Co.,

259 F. R. 277, ordered a decree for defendant with re-

spect to several patents relating to eyeglass mountings.

The court said, with respect to one patent, at page 280:
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*'In departing from the combination by adapting
additional elements or arranging old elements dif-

ferently for confining the guard arm or for carrying

the inner spiral spring away from the center of the

coil outwardly, the patentee made changes or modifi-

cations which do not appear to have secured any new
advantages or results."

The court found that the patents had to do with things

which failed in ''describing anything patentably different

from that described in prior patents to which attention is

herein directed, excepting perhaps claim 5 of patent No.

1,040,096, which, howe^-er, is not infringed by defendant's

mountings."

The Circuit Court of Appeals for the Second Circuit,

in Boston Pencil Pointer Co. v. Automatic Pencil Sharp-

ener Co., 276 F. R. 910, had before it an appeal by de-

fendant from a decree for plaintiff concerning a patent

for a chip receptacle for pencil pointers. The decree was

reversed, with directions to dismiss the bill. The court

said, at page 911

:

"Nevertheless commercial success is an unsafe

guide to invention unless prior efforts to fill the

space be shown (National etc. Co. v. Bissell etc.

Co., 249 Fed. 196, 161 C. C. A. 232); and when
they are shown, it is not infrequently found that the

faculty of invention was not necessary to fill what-
ever vacancy existed.

Further, it is settled that articles may be new in a

commercial sense, when they are not new in the sense

of the patent law (Collar Co. v. Van Deusen, 23
Wall. 530, 23 L. Ed. 128), and novelty, however
great, can never be put in the place of invention

(Robins v. Link Belt, 233 Fed. 1005, 148 C. C. A.

15). The fact that a patented device has had enor-

mous sales does not dispense with all other evidence

of invention. In patents of the kind before us, the
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test inquiry is always, 'What will it do?' and the

answer to that question in the present instance is

shortly, 'It permits one to see inside.' It does noth-

ing else, and in the claims in suit pretends to no
other merit or mark of distinction."

Also, further on, at page 912:

"The commercial embodiment of this idea, when
affixed to a sharpener not covered by this patent, and
all sold at a cheap rate, seems neat, clean, durable,

and effective; but we hold it obvious that the only

part of that combination or aggregation of merits

/ which is before us (the transparent body) does not

constitute patentable invention because it did not re-

quire the inventive faculty to enlarge a window until

it constituted the body of the holder."

The District Court for the Western District of New
York, again by Judge Hazel, in Cordley v. Richardson

Corporation, 278 F. R. 683, dealing with a patent for

improvements in coolers for water and other potable

liquids, which it held invalid, said, at page 685

:

"Although plaintiff's device has come into popular

favor, there must be both utility and invention to

sustain a patent. Great utility not infrequently re-

sults from mechanical changes and alterations which

do not embrace invention. That rule is not inappli-

cable in this case, inasmuch as I think there was no

patentable novelty in either forming the two parts

of the reservoir integrally, or making it of one piece

of glass, or making it tight and rigid ; for such altera-

tions and modifications, by which better cooling and

display were obtained, are thought to fall within the

realm of mechanical skill, and not invention. Old
devices frequently require alteration or modification

to apply them to uses for which they were not orig-

inally designed or adapted, and when the court is

satisfied that the changes require only the exercise

of the skilled mechanic, the presumption of pat-

entability running with the allowance of the patent

is overcome."
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In Clark Mfg. Co. v. Tablet & Ticket Co., 18 F. (2d

Series) 91, a decision by the Circuit Court of Appeals

tor the Seventh Circuit, opinion by Circuit Judge Evans,

the court affirmed a decree for defendant under a charge

of infringement of a patent for changeable signboard

which was held void for want of patentable novelty, and

the decision turned upon the prior art, which the court

said "restricted Clark in his invention, if it did not fully

anticipate him" (page 92).

In Gerosa et al. v. Apco Mfg. Co., 299 F. R. 19, a

decision of the Circuit Court of Appeals, for the First

Circuit, District Judge Hale affirmed the decree of the

lower court for defendant. The bill charged infringement

of a patent for a lug for power plant support for motor

vehicles, in addition to infringement of alleged trade-

mark. Said the court, at page 24

:

"The law is well understood that, in order to be

an invention, an improvement must be the work of

the inventive and creative faculty, and not merely the

exercise of reason and experience, or the act of a

mechanic skilled in the art. Atlantic Works v, Brady,

107 U. S. 192, 2 Sup. Ct. 225, 27 L. Ed. 438;

Thompson v. Boisselier, 114 U. S. 1, 12, 5 Sup. Ct.

1042, 29 L. Ed. 76. In Butler v. Bainbridge {C.C.),
29 Fed. 142, Judge Coxe has pointed out the per-

plexities which surround questions of patentable in-

vention, and that such questions cannot always be

solved by examination of adjudged cases. Such
cases, he says, 'serve to illuminate the paths to be

traversed, but he who desires to select the right one

must depend largely upon his own judgment.' With-
out doubt it is the duty of a court to recognize the

inventor when it meets him; but it is also its duty

not to extend such recognition to mere mechanical
skill. It is as important to afford protection to manu-
facturers and mechanics in their right to employ old
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devices for new situations as it is to safeguard in-

ventors in their discoveries. Dr. Eliot, a philosopher

as well as educator, teaches that fundamental trades,

such as those of the carpenter, the mason, and the

blacksmith, have provided valuable education for the

human race, and that it is the duty of modern science

to encourag'e those who engage in fundamental me-
chanics to acquire more skill in manual training and
in sense-training, in order to produce results far be-

yond those that are now produced. Clearly it is an
injustice to discourage such mechanics by granting a

monopoly to patentees for doing what skilled black-

smiths have been doing for years.

We think that to grant a monopoly upon the

bracket claimed to be covered by the Gerosa patent

would be to ])rohibit automobile mechanics from con-

tinuing to do what they have done for a long time.

We think no discovery or novel idea has been devel-

oped by the Gerosa patent, and that the patent must
be pronounced invalid for lack of patentable inven-

tion."

And the cases along these lines are legion. Mere me-

chanical skill (and it is not even questionable whether

that is presented in this case over the prior art) cannot

be recognized as rising to the dignity of the factor of

invention required by the statute. To so recognize trivial

workshop or preferred practice is to put a premium upon

the efforts of the speculative schemers who as a class have

been condemned in the opinion of the Supreme Court in

Atlantic Works v. Brady, supra.

We were compelled to write this brief prior to receiv-

ing the brief of appellants, and wish to make now spe-

cific rejoinder to portions of said brief where same may

warrant attention.
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SPECIFIC REJOINDER TO APPELLANTS'
BRIEF.

On taking up appellants' brief we are impressed with

a fatal insufficiency, error, viewpoint and angle of ap-

proach therein, which renders the brief as a whole out of

point and inapposite to the narrow issues presented by

this case. In sizing up this error in appellants' position,

which we say constitutes essential trouble with their whole

brief, we have only to point out that the thing of the patent

in suit is not such a structure or combination as to be

capable of expressing any inventive concept, without which

latter there can be no patentability. Appellants try to apply

principles and theories of law which do not fit, any more

than the clothing for the articulated frame of the human

being would fit the limbless form of a serpent. The

group of cases cited, having to do with papermaking

machines, doughnut machines, marine dredges, printing

presses and the like, do not fit at all the physical subject-

matter of the patent having to do with an S-shaped piece

of wire. Complicated and articulated structures and com-

binations of elements constitute a field for the applica-

tion of many interesting doctrines pertaining to inven-

tion and novelty. But these doctrines cannot be applied

to such a physical issue as that before the court. We
do not deny that wire can be fabricated into structures

involving invention. Invention might enter into wire

fence structures and wire cages and traps and the like

where there is some combination and interrelation of ele-

ments resulting in a manufacture or device having me-

chanical performance of one kind or another, the wire

serving merely as attentuated structural features. But

here we have nothing new even from the consideration
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of shape, nothing new from consideration of function or

office, nothing new from consideration of results and

nothing which is mechanical in its expression of func-

tion, that is, nothing which is kinetic. The action is

merely static, just like that of the old pot hook suspend-

ing kettles. And, in addition, the prior art discloses the

whole teaching of the patent in suit, so that even hair-

splitting fails to support any issue of invention.

Therefore, we say that none of the law cited by appel-

lants applies and the whole appeal thus trips and falls

at the threshhold.

The extended indulgence in words over this bent piece

of wire thai added nothing to the knowledge and assets

of mankind fails to appeal to reason or justice for the

above and other obvious reasons.

It is also pointed out that the brief in no manner con-

forms to the rules of this court as to form and arrange-

ment.

Detail comment is perhaps in order as follows:

We know of no rule requiring the proving of want of

invention beyond a reasonable doubt. As to want of nov-

elty, that must be proven beyond a reasonable doubt, as

anticipation. But it is for the court to consider, in the

light of all the evidence, whether or not the presumption

of presence of the quality of invention is overthrown.

This does not even require the adducing of any proofs,

as the court may declare a patent void for want of inven-

tion upon motion to dismiss or demurrer, as this court,

in affirming the late Judge Wellborn, did in the Towne

Steering Wheel patent case, supra. The position taken

by appellants on page 4 is thus in error. Also by their
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statement, infring-ement is admitted. It is not. If there

be any difference between the prior art and the McGhee

device, there is as much difference between defendant's

device and the McGhee patented device, and by that token

there could be no infringement were the patent vahd.

In view of the observations and contentions just made,

we deem it unnecessary to discuss the inappositeness of

the authorities cited, for such will appear upon reading

same. As examples, however, we may refer to the Krauth

V. Autographic Register Co. case cited on page 6 and

which considered a "combination"; and the case on the

next page, Sodenmnn Heat & Power Co. v. Kauffman,

which also refers to a new "combination." There is no

"combination" in the McGhee patented device—no ag-

groupment or association of elements. It falls in the

same class as tools and fasteners and other things which

have no law of operation and no co-ordination of parts

and features and which expresses any mode of operation

or functional activity. It falls within the same class as

the device in Bookless Fastener Co. v. H. L. Rogers Co.,

Inc. (C. C. A., 2d Cir), 28 F. (2d) 814, where the alleged

invention was a fastener for slit and other closures, con-

sisting of interlocking members sewn on tape and to be

applied on each side of an opening, and caused to inter-

lock by a slider moved from one end to another; in that

case there was even a movable part, and the alleged inven-

tion was in making this movable slider separable so that

it could be separated and the slit opened by a tearing mo-

tion from the open end, or could be moved in its reverse

direction to open the slit. The court rules that there is

no invention in application of such an old closing device

to a slit closed at both ends, "since this was but an ex-
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pected and intended use of the prior art slide fasteners."

(This comment is taken from the current number of the

Journal of the Patent Office Society, page 190. ) The

patent was held to be void. Since there is no reorganiza-

tion or no new teaching in the McGhee patent, or new

structure or use, there could be no invention.

A recent case in this circuit, Alliance Securities Co. v.

J. A. Mohr & Son, 14 F. (2d) 793, is quoted from, at

page 796, on page 9 of appellants' brief. The decree

was affirmed by this court in 14 F. (2d) 799. The patent

had to do with means for distributing liquids, spraying,

etc., and it discussed the search of experts in spite of

which the invention escaped in the realm of mechanical

elements. What has such a case as that got to do with

the subject-matter we are concerned with here? No

expert would bother with old S-hooks.

On page 10 appellants start a discussion of what they

deem misappropriation of plaintiffs' business. The fact

is there was no underlying invention to purloin. What

the H. L. Judd Company did was merely to go into open

competition, and in doing so they did not even exactly

duplicate the McGhee hook, as will be seen by comparison.

Mr. Edsall testified, as on page 14 of appellants' brief,

that the Judd Company didn't have their patent attorney

make any search for any patent to McGhee. Why should

they assume it was even patentable? At any rate, whether

McGhee was going to apply for patent for the present

hook would not normally arouse any apprehension in a

manufacturer. The truth of this is demonstrated by the

decree of the lower court. Mr. Edsall frankly wrote

plaintiflfs regarding any such patent [Tr. p. 137], but the

letter was returned unclaimed [Tr. p. 138]. So, as he
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states [Tr. p. 33], he did not know of the patent in

suit when the Judd Company commenced manufacture

of the hooks complained of.

Appellants have considerable to say about recognition

by the trade and the like, proving, as they contend, nov-

elty and utility of the McGhee drapery hook. This crops

out particularly on page 12. The fact is and the law is

that one cannot transform mere mechanical skill or non-

invention into invention.

In Tubelt Co. v. Friedman et al., a decision by the Cir-

cuit Court for the District of New York, 158 F. 430,

decree for defendant, in a suit involving an apparel belt,

having to do with thread stitching, etc., the court said,

pages 436-437:

"The patentee, Gaisman, in claim 6 has repro-

duced the belts of the prior art, substituting for the

over and over stitch this old loop stitch, a well-

known equivalent, except that the loop stitch, it is

alleged, makes the flat seam a little firmer and flatter,

and keeps the edges in better alinement, so that as

the belt bends the edges are less liable to show. The
effect of the stitches is one of degree only. The
one, at best, is superior to the other only in that it is

a little more efl"ective. Such a substitution is not

patentable invention. Smith v. Nichols, 21 Wall.

112, 118, 119, 22 L. Ed. 566, quoted and approved
in Burt v. Evory, 133 U. S. 349, 358, 10 Sup. Ct.

394, 33 L. Ed. 647; Sloan Filter Company v. Port-

land Gold Mining Co., 139 Fed. 23, 71 C. C. A.

460: Crouch v. Roemer, 103 U. S. 797. 26 L. Ed.

426.

In Smith v. Nichols, supi'a, the Supreme Court ex-

pressly decided

:

*A mere carrying forward, a new or more extended

application of the original thought, a change only in

form, proportions or degree, the substitution of
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equivalents doing substantially the same thing in the
same way, by substantially the same means, with bet-

ter results, is not such invention as will sustain a
patent.'

Here all we have is the substitution of an equiva-
lent, the old and well-known loop or zigzag stitch, for
the over and over stitch of many patents in this

art, with better results, it is claimed, only. This, says
the Supreme Court of the United States, is not in-

vention. Merely transferring an old element to a
new sphere of action, when it performs its old func-
tion in the same old way to produce the same old

result, is not invention; but, if it be so transferred
to meet a novel exigency and serve a new purpose,
it may be. Du Bois v. Kirk, 158 U. S. 58, 15 Sup.
Ct. 729, 39 L. Ed. 895. In Western Electric Com-
pany V. La Rue, 139 U. S. 601, 606, 11 Sup. Ct.

670, 672, 35 L. Ed. 294, the court held

:

'While the promotion of an old device, such, for

instance, as a tonsorial spring, to a new sphere of

action, in which it performs a new function, involves

invention, the transfer or adaptation of the same de-

vice to a similar sphere of action where it performs
substantially the same function does not involve in-

vention.'

In the case now before this court the patentee

has made a belt, old in the art, by the use of the

same processes and modes of construction and mate-
rials as were used in and well known to and de-

scribed in the prior art; but he has substituted for

the old and well-known over and over stitch, one of

the things to be used in one of the several steps to

be taken, the old and well-known loop or zigzag

stitch, the one being the well-known equivalent of

the other, doing the same work in the same way
and accomplishing the same precise result, except

that this result by such sewings in this belt is some-
what the better for the substitution. This sewing is

an independent process in the construction of the

belt, and is no wise affected or modified by, nor
does it in any wise affect or modify, the other steps
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in the construction or manufacture of the beU or

other similar article. This substitution does not con-

stitute or involve invention. Here we have no new
or novel exigency. Here we have no new purpose

to be served. The object of the sewing, the pur-

pose to be served, is precisely the same as in the

prior art, viz., 'such stitches as will allow the result-

ing tubular body to be flattened, so that the edges,

3a, 3b. will abut or meet,' and 'such a stitch while

joining the lapped edges of the material, as shown
in Fig. 4, enables said material to be flattened out

in two parallel walls or webs, 3c, 3d, while the

edges, 3a, 3b, can abut or meet and lie in substan-

tially the same plane.' This is what the patent in

suit says."

We quote this somewhat at length for the convenience

of the court and to point our contention that even if

substitutions and changes had been made by McGhee

they would not under the circumstances have amounted

to invention, as there was no new purpose to be served

and no new or novel exigency. Also the court said along

the same line, in this case in which the patent in suit

failed to show patentable invention and was held void,

page 439, et seq.

:

"It will not do to find patentable invention in a

device or structure where all its elements are found
in the prior art, and all the alleged inventor does to

produce it is to take one of the prior patented devices,

and leave out one of its elements and substitute in

jjlace thereof a well-known equivalent taken from
another device of the same kind, where it was used

for the same purpose, operated in the same way, and
produced the same results as is required in its new
location, and the sole result of the substitution is

that the substituted element operates or works a lit-

tle better than did the displaced one, and thereby the

operation of the alleged new structure is somewhat
improved. This is improvement, but not invention.
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It may be a successful experiment, but there is no

novelty. 'While a combination of old elements pro-

ducing a new and useful result may be patentable,

if the combination is merely the assembling of old

elements producing no new and useful result invention

is not shown.' Computing Scale Co. of A. v. Auto-
matic Scale Co., 204 U. S. 609, 27 Sup. Ct. 307, 51

L. Ed. 645. To constitute improvements in inven-

tion they must be the product of original concep-

tions. Pearce v. Mulford, 102 U. S. 112, 118. 26
L. Ed. 93; Slawson v. Grand Street Railway, 107

U. S. 649, 2 Sup. Ct. 663, 27 L. Ed. 576; Munson v.

N. Y. City. 124 U. S. 606, 8 Sup. Ct. 622, 31 L.

Ed. 586.

Here complainant contends that its belt as a whole,

a completed thing, is made better, more durable,

more attractive, more salable by reason of the sub-

stitution; but conceding all this to be true, patentable

novelty is not shown. The better result does not show
invention. Smith v. Nichols and Western Electric

Co. V. La Rue, supra. Its greater utility, durability,

attractiveness and marketability do not of themselves

show patentable novelty. These facts are evidence on

the subject, and in very doubtful cases may be per-

suasive and turn the scale in favor of the patentability

of the device. A valid patent must combine utility,

novelty, and invention. Neither large sales nor popu-

larity or effectiveness of itself shows patentable in-

vention. Nor do all these combined establish it. See

Duer V. Corbin Co., 149 U. S. 216, 223, 13 Sup. Ct.

850, 37 L. Ed. 707; Richards v. Elevator Co., 159

U. S. 477, 487, 16 Sup. Ct. 53, 40 L. Ed. 225; Amer-
ican Sales Book Co. v. BulHvant, 117 Fed. 255. 54

C. C. A. 287; McClain v. Ortmayer, 141 U. S, 419,

429. 12 Sup. Ct. 76, 35 L. Ed. 800; Union Biscuit

Co. V. Peters, 125 Fed. 601, 609, 60 C. C. A. 337:

Falk Mfg. Co. V. Missouri R. Co., 103 Fed. 295. 43

C. C. A. 240; New Departure Bell Co. v. Bevin

Bros. Mfg. Co., 73 Fed. 469, 19 C. C. A. 534;

Dodge Coal Storage Co. v. N. Y. C. & H. R. R. Co.,

150 Fed. 738, 80 C. C. A. 404. In New Departure

Bell Co. V. Bevin Bros. Mfg. Co., supra, Judge
Lacombe said:
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'But this precise mechanism was described and
published to the world in the Bennett patent, and is

used in complainant's bell with no other reorganiza-

tion of operative parts than the insertion of an addi-

tional gear and pinion wheel, and such a shifting of

the spring as introduces no new function. In our

opinion such unsubstantial changes do not involve

invention.'

In Dodge Coal Storage Co. v. N. Y. C. & H. R.

R. Co., supra, Judge Townsend said:

'The would-be inventor or designer of novel mech-
anism for accomplishing these objects, therefore, is

presumed to have before him the whole field of the

art of the engineering construction applicable to the

collection and removal, the elevation, and conveyance

of such materials from one point to another. And
the question here presented is, not what these par-

ticular patentees may actually have invented, but

whether the state of the art in such engineering field

was such that it would require invention to construct

such apparatus, or to adapt the constructions known
in the art to the exigencies of a particular situation,

or the requirements of a certain class of materials.

* * * We conclude, therefore, that the patentees

did not devise any novel means by which to carry

out their ideas and put them in shape for practical

operation.'

In McClain v. Ortmayer, supra, the court said

:

'This court has held in a number of cases * * *

that in a doubtful case the fact that a patented article

had gone into general use is evidence of its utility.

It is not conclusive even of that—much less of its

patentable novelty.'

Scores of pertinent quotations might be made, but

it is not necessary. The complainant's belt is exceed-

ingly attractive and neat. Evidently, so far as the

evidence discloses, it is of great utility and the best

on the market, but these facts do not prove pat-

entable invention.
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^ In view of the prior art and prior well-known uses,

the complainant's patent fails to show patentable in-

vention and is void.

There will be a decree for the defendant dismiss-

ing the bill, with costs."

As was said in American Ldy. Mch. Mfg. Co. v.

Adams Ldy. Mch. Co., 161 F. 556, 563:

"To hold that a combination of old and well-

known elements in the old way with some modifica-

tions to which the skill of the ordinary mechanic
skilled in the art is adequate, unless to meet a new
and novel exigency, is patentable for the reason the

benefit to mankind is valuable and extensive, is to

reward every mechanic for exercising his skill, not

his mental conceptions, by a monopoly, and a mis-

conception and works a perversion of the patent

laws."

It was said in Archer et al. v. Imperial Mach. Co.,

202 F. 962, that doing substantially the same thing in

the same way by substantially the same means, but with

better results, is not such invention as will sustain a

patent.

In Harvey Hitbbell Inc. v. Fitzgerald Mfg. Co., 2%}>

F. 790, the Hubbell patent for a separable attachment

plug for electrical connections was held void for lack of

invention, although a useful thing and capable of produc-

tion economically and at reduced cost and likewise com-

mercially successful.

In Columbia Metal Box Co. v. Halper, 220 F. R. 912,

a decision of the Circuit Court of Appeals for the Second

Circuit, involving a patent for a sheet metal junction box

for use in electric wiring, such patent was held void for

want of invention, and the court said, page 914, et seq.:
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"In Magovvan v. New York Belting Co., 141 U.
S. 332, 343, 12 Sup. Ct. 71, 35 L. Ed. 781 (1891),
the fact was remarked, and evidently had much
weight, that the patented product went at once into

such an extensive public use. as almost to super-

sede products made for a like purpose under other

methods. That fact was regarded as pregnant evi-

dence of its novelty, value, and usefulness. And this

success was attained, although the new product was
put upon the market at a price from 15 to 20 per

cent higher than the older products, notwithstand-

ing it cost 10 per cent less to produce it.

The question which the trial court considered was
whether the adaptation of a form of hinged cover

not wholly unknown to the peculiar requirements of

the new art of electric wiring constituted invention.

At the first hearing the court stated that it did not

appear that the form of hinging shown by the pat-

ented device had ever before been used for the pur-

pose sought by the inventor. And it concluded that

the method of hinging used produced a tight cover

without the use of the strap or butt hinges. While
thinking this a small thing, the court declared it use-

ful and desirable, a novel and meritorious device, and
sustained the patent. On rehearing, after the intro-

duction in evidence of the General Electric cast metal

box, the trial court reached the conclusion that the

very form of cover which the patentee of the patent

in suit claimed as new had been used for electric wir-

ing purposes before the earliest invention date claimed

by complainant."

So, in the case at bar, every aspect of the simple thing

of the patent, and the very form thereof, was old in the

art prior to McGhee's date of alleged invention.

In Gilchrist v. F. B. Mallory Co., decision of the Dis-

trict Court, District of Oregon, 281 F. 350, District Judge

Bean said, where there was even an apparently new ele-

ment introduced (p. 351, et seq.) :
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"All other elements of the claims in question are
old in the art, and in the Gilchrist pulley they do
not perform any new function or have any new
mode of operation, or produce any new result, and
therefore the combination of them in one device is

not invention.

'The combination, to be patentable, must produce a

different force or effect, or result in the combined
forces or processes, from that given by their separate

parts. There must be a new result produced by their

union : if not so, it is only an aggregation of separate

elements.' Reckendorfer v. Faber, 92 U. S. 347, 23
L. Ed. 719.

See, also, Hailes v. Van Wormer, 20 Wall. 353, 22
L. Ed. 241; Palmer v. Corning, 156 U. S. 342, 15

Sup. Ct. 381, 39 L. Ed. 445; Thatcher Heating Co.

V. Burtis, 121 U. S. 286, 7 Sup. Ct. 1034, 20 L. Ed.

942; Jackson Skirt & N. Co. v. Rosenbaum, 225
Fed. 531, 140 C. C. A. 515.

Oil reservoirs in pulley sides are old in the art, as

shown by the Morgan, Ludford and Labadie patents.

Indeed, the Morgan patent reads substantially letter

perfect with claim 1 of complainant's patent. It is

true the oil reservoir in the Morgan pulley is formed
by a plate riveted on the side and not cast as an
integral part of it, as in complainant's device. It-

however, is for the same purpose, operates and func-

tions in the same way, and produces the same result

by retaining oil and lubricating the bearing pin as in

complainant's patent, and it was not invention for

complainant to make the side in one piece, thus com-
bining the separate parts of the Morgan patent, since

there is no substantial change in function, operation

or result. Ft. Pitt Supply Co. v. Ireland & Matthews
Mfg. Co., 232 Fed. 871, 147 C. C. A. 65; Enterprise

Mfg. Co. V. Shakespeare Co., 220 Fed. 304, 136 C
C. A. 138: Crier v. Innes (C. C.) 160 Fed. 102;

Huebner-Toledo Breweries v. Mathews Grav. Car
Co., 253 Fed. 433, 165 C. C. A. 177; Machine Co. v.

Murphy, 97 U. S. 120, 24 L. Ed. 935; R. R. Supply

Co. V. Elvria I. & S.. 244 U. S. 285. Zl Sup. Ct.

502, 61 L. Ed. 1136.
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In reaching this conclusion, I am not unmindful of

the presumption of the validity of the patent arising"

from its issue, or that the auto-lubricating block

manufactured by plaintiff has proven its superior

utility in the logging business.

'But a mere carrying forward or new or more ex-

tended application of the original thought, a change
only in form, proportions, or degree, the substitution

of equivalents, doing substantially the same thing in

the same way by substantially the same means with

better results, is not such invention as will sustain a

patent; Smith v. Nichols, 88 U. S. (21 Wall.)

119, 22 L. Ed. 566.

And 'the advantages claimed for it (the Gilchrist

device), and which it no doubt possesses to a consid-

erable degree, cannot be held to change this result, it

being well settled that utility cannot control the

language of the statute, which limits the benefit of

the patent law to things which are new as well as

useful. The fact that the patented article has gone

into general use is evidence of its utility, but not con-

clusive of that and still less of its patentable novelty.'

Grant v. Walter, 148 U. S. 556, 13 Sup. 702. 37 L.

Ed. 552.

See, also, McClain v. Ortmayer, 141 U. S. 419, 12

Sup. Ct. 76, 35 L. Ed. 800; Hollister v. Benedict &
Burnham Mfg. Co., 143 U. S. 59, 5 Sup. Ct. 717, 28

L. Ed. 901; Smith v. Nichols, 21 Wall. 112, 22 L.

Ed. 566; Edwards v. Dayton Mfg. Co., 257 Fed.

980, 169 C. C. A. 130; Herzog v. Keller Co., 234

Fed. 85, 148 C. C. A. 101; Huebner-Toledo Brew-

eries V. Matthews Gravity Carrier Co., supra; Klein

V. Seattle, 77 Fed. 220, 23 C. C. A. 114.

The question whether a patent involves invention is

one of fact for the court, to be answered in the light

of all the pertinent considerations, including the

prior art, and, so viewing the complainant's patent,

I am of the opinion that it is invalid for want of

invention."



-43-

There are lots of things which fill a long-felt want

which do not smack of invention. Articles which are

stronger, more compact in form, better in appearance and

the like, fill long-felt wants but myriads of them are pro-

duced without recognition by the Patent Office.

While the Tonks catalogue was in the possession of

the Judd Company for years prior to the McGhee inven-

tion, the records show plainly that it was in the New
York office and not in the Connecticut factory which was

in charge of Mr. Edsall. [Tr. p. 33.] Whether it was

or was not, has nothing to do with the proper entry of the

Judd Company into competition with appellants, and there

was no reason why any article in the Tonks catalogue

should be put out in this country by the Judd Company

or anyone else at any particular time. Obviously these

devices were made and sold abroad and the manufacture

was taken up here by McGhee and then by the Judd Com-

pany, both of whom under the law are chargeable with or

to be credited with notice of prior accomplishments in the

art in which they were working.

At the bottom of page 14 appellants make an absolutely

erroneous statement to the effect that drapery hooks be-

fore McGhee's invention had to be sewed on to the drap-

eries. This is neither true of the Tonks or Whitehouse

catalogue hooks or even of the hooks of McGhee's prior

patent. Even the Ashmore patent under which the rights

were possessed by the Judd Company was not a sew-on

hook. McGhee could not get a second patent in any

sense monopolizing this feature, after his first patent had

disclosed it. As to the matter at the top of page 15, we

are in agreement with appellants that the McGhee device

is merely an S-shaped hook pointed at one end.
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With respect to the matter on page 15, in view of the

file wrapper and contents the claim of the McGhee patent

is to be construed to mean and be a Chinese copy in words

of the thing in the drawing of the patent. Appellants

admit that this claim is a "pen picture of the drawings of

the patent". There are differences between plaintiffs'

commercial device and also the defendant's device. As

we have said, they are perhaps further from the patented

device than the prior art devices, so neither plaintiffs nor

defendant are practicing the exact teaching of the Mc-

Ghee patent.

As to the discussion of the various prior art patents

and devices, which is indulged in in appellants' brief, we

will make no attempt here to correct implications and

suggestions and theories therein which we do not consider

to be accurate. We beg to submit that in our discussion

of these things, supra, we have dealt fairly and clearly and

accurately with them and we think that Your Honors will

clearly understand them and their pertinence in considera-

tion of this brief.

As to the British patent to Harrison, discussed at pages

19 and 20, it is clearly deducible that the position appel-

lants take is that McGhee omits certain things that the

Harrison patent shows. Such omission does not change

the mode of operation or use and no invention could result

from such omission. In the discussion of the Ashmore

patent, page 21, et seq., clearly the Ashmore hook can

swing, and it makes no difference whether it be hooked

over a rod or ring as far as any invention, if present, is

concerned. Also, this Ashmore hook is in the same class

as the McGhee hooks of both McGhee patents, namely, it

is a non-sew-on hook.
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An erroneous statement is made with carelessness, on

page 23, that "all of the devices pictured on the respec-

tive pages of the catalogues" are to be used in connection

with curtain pole rings and could not be used as is sub-

stantially the identical thing of the McGhee patent. Self-

refutation of this statement is made further on when

counsel say: "These catalogues contain no description of

manner of use." And we do not understand why it

"would be impossible to take any one of these three de-

vices and use them as plaintiffs' drapery hook is used".

Certainly, practically identical things can be used in sub-

stantially identical manner, particularly where there is no

countervailing factor to prevent it. The brief then goes

on to talk about changing these hooks to render them

"capable of performing the functions of plaintiffs' pat-

ented device". This is to us a most remarkable gesture

and is without any foundation in structure. As the cata-

logue hooks are so closely like the McGhee patented hook

that they could be mixed with the latter in the same box

and no one would discover the difference in withdrawing

and using them, somewhat definite pointing out of the

substantial changes necessary to be made in them, to make

them usable as the McGhee hooks are used, certainly is in

order from appellants. One might as well say that a belt

and buckle for a thin man could not anticipate one large

enough for a stout man. Speaking again of the cata-

logues, the picture of a common, simple bent piece of

wire with clear form—an S-hook—needs no legend to tell

us what it is. It speaks for itself, particularly in view of

its classification in those catalogues. It makes no dif-

ference whether the catalogue devices were ever known

and used in this country. Publication in the catalogue is
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sufficient under the law. The citation of authority from

Your Honor's opinion in Carson v. American Smelting

& Refg. Co., appearing on page 26, is very inapt. The

rule set down by Your Honors applies where any uncer-

tainty exists. There could be no uncertainty here. De-

scription of the foreign catalogue hooks would be useless

and unnecessary to any grammar grade school boy. Any

housekeeper wishing to hang curtains could surely cut and

sharpen wire and fashion hooks therefrom like these

Tonks etc. catalogue hooks, wherewith to hang her cur-

tains. She would need no teaching from any expert or

mechanic. So, with respect to these Tonks, etc. catalogue

disclosures, appellants are merely urging this court to

believe there is some magic in the length of a piece of bent

wire, or the fullness or thinness of the loops thereof or

the sharpness of the point thereon. There is none of the

tang of invention in any of these aspects and charalcter-

istics. What better authority than that at the bottom of

page 28 for the integrity of the prior art in this case in

'its elimination of the quality of invention from the bent

wire of the McGhee patent? There is not a structural

difference between Tonks and McGhee. They are closer

together than neighboring blades of grass. These bent

wire affairs are too simple in nature to be chargeable with

harboring any critical or connoted "principle" or "mode

of operation". There is not enough subtlety in them to

intrigue a kindergarten child. Obviously the foreign

catalogues went to people in trades handling these things.

They fully comply with requirements of the law as to

prior publication.

The authority at the top of page 31 is not in point.

The Tonks et al. catalogues were circulated and were pub-
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lic documents and no words were needed to describe the

things therein shown. The catalogue classifications are

enough for purposes of instruction. This ancient decision

from federal cases is not today's law on such matters.

The Union Tool Co. v. Wilson & Willard Mfg. Co. case

cited at the bottom of this page dealt with a patent for

an underreamer, and a cut could not show the internal

working parts. There is nothing such to be concealed in

a bent wire. The decree in that case was reversed on the

main issues by Your Honors, as reported in 249 F. R.

However, such a catalogue is a public work, and a cut

alone where no description is necessary to make its dis-

closure clear is sufficient of a publication in such a cata-

logue. This has been very recently decided by no less a

patent law authority than the Hon. Learned Hand, Cir-

cuit Judge, in a decision of the Circuit Court of Appeals

of the Second Circuit in Jockmus v. Leviton, et al., 28

F. (2d) 812, 813, et seq., where the court said, review-

ing the law, including Reeves v. Keystone Bridge Co.,

cited by appellants here:

"We are content to follow the ruling in Imperial
Glass Co. V. Heisey, 294 F. 267 (C. C. A. 6), that a
catalogue distributed generally to a trade is a publi-

cation within Revised Statutes, Sec. 4886, 35 U. S. C.

A,, Sec. 31. It may indeed be that such a document
was not a 'public work' under the act of 1836 (5 Stat.

117), and that Parsons v. Colgate (C. C.) 15 F. 600,
was rightly decided, though the brief comment in the

opinion does not take the distinction. Reeves v.

Keystone Bridge Co., 20 Fed. Cas. 466, No. 11,660,
only threw out a doubt, and went off on another point.

While it was laid down without discussion in New
Process Fermentation Co. v. Koch, (C. C. ) 21 F.

580, 587, that circulars were not publications, it was
unnecessary to the decision and certainly was not its

chief reliance. Britton v. White Mfg. Co., (C. C.

)
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61 F. 93, was decided without discussion, and on the

authority of the three cases, just cited, which sup-

port it only so far as we have said. The aggregate of

these authorities is not so imposing as to cause us any
hesitation in following the Sixth Circuit. On prin-

ciple we are entirely in accord, for the purpose of

the statute is apparent, and we ought to effect it so

far as its language will allow. While it is true that

the phrase, 'printed publication', presupposes enough
currency to make the work part of the possessions of

the art, it demands no more. A single copy in a

library, though more permanent, is far less fitted to

inform the craft than a catalogue freely circulated,

however, ephemeral its existence; for the catalogue

goes direct to those whose interests make them likely

to observe and remember whatever it may contain

that is new and useful.

Whether the cut. No. 712, in Gogarten & Schmidt's

1908 catalogue, was a sufficient disclosure is another

matter. If the claims be strictly limited, it certainly

was not, because it did not show how the end of the

upper leg was fastened to the stud—whether as the

plaintiff does it, or as the defendant, or in some other

way. But, if the claims be read as they must be to

cover the supposed infringement, we do not see what
can be thought missing. That it was an adjustable

candle socket the text itself declares ; how its adjust-

ment was to be made the cut makes plain beyond
chance of mistake. The socket at the top is plainly

for a bulb and the screw thread at the bottom to fit

upon the pipe terminal. The jacket was represented

by figures 713 and 714, and the whole of this very
simple invention was before the reader at a glance.

We know of no rule that figures can never of them-
selves be an adequate anticipation of mechanical in-

ventions, as of course they must be of designs, and we
can see no reason for importing into the statute an
arbitrarv distinction, unrelated to its purposes, Keene
V. New Idea Spreader Co., 231 F. 701, 708 (C. C. A.

6) ; Huebner v. Mathews, 253 F. 435, 444 (C. C. A.

6). Words have their equivocations quite as much as

figures; the question always must be what the art

necessarily gathered from what appeared.
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Whether the catalogue was in fact distributed gen-

erally, and when, are different questions. That it

was printed in 1908 no one can reasonably doubt ; it

was a trade catalogue, meant to pass current f(jr a

season and to be superseded, as its successor of 1910

in this very case bears witness. To suppose that it

bore an earlier date than that at which it hrst ap-

peared contradicts all we know about merchandising;

it might be post-dated like a motor car but never the

opposite. It is of course conceivable that, though

printed, it was never distributed, or that the distribu-

tion was too limited to be a 'publication.' As to the

last we can scarcely undertake to set a limit. Schmidt

says that perhaps 1,000 went out. Far less would

have served; the 50 which was his lower limit were

quite enough. To be sure the fact of any distribution

at all rests upon the uncorroborated testimony of him

and Scharpe, because there was further documentary

corroboration of neither, though each was explicit in

his recollection, and each had had first hand knowl-

edge. This would not be enough, if the catalogue

itself were not produced, bearing its own evidence of

existence since 1908, but no one can seriously sup-

pose that such a document, printed in quantity, was
intended to be kept secret ; its whole purpose was to

be spread broadcast as far as possible. It had been

printed at some expense in French for French cus-

tomers, and, unless some accident happened to pre-

vent, it would in due course have gone upon its in-

tended errand. To prove that no accident did happen,

and that it did reach its destination we have, it is true,

only oral, though entirely disinterested, testimony ; but

it is a mistake to assume that, even under the extra-

ordinarily severe tests applied to the proof of antici-

pation, every step must be buttressed by documents.

That some documents are necessary, perhaps, may be

the rule; but, when the documents go so far as here,

the ritual, if there is any, is satisfied, and the question

is merely whether any doubt remains. We think that

to entertain a scruple in a case so fortified is to catch

at straws."



-50-

Surely, the Tonks et al. catalogues are fully proper

evidence.

Again we point out with respect to the matter on page

32 that the witness Vroom was in the office in New York

which had nothing to do directly with the production at

the factory; and although he said he got no inspiration

from the catalogue himself, he was not looking for any,

and as a matter of fact no one needed any to make this

old S-shaped hook. This is the only testimony from de-

fendant's witnesses which appellants vouchsafed to rely

upon and it is self-explanatory for the above reasons.

Where is there any testimony that all of the Judd Com-

pany people scanned these catalogues for inspiration or

otherwise? Appellee merely went into competition with

appellants in an open field which had been invaded by that

type of patent condemned by the Supreme Court in At-

lantic Works V. Brady, 107 U. S. 192—a field just as

open as that in which the old-time clothes pin was manu-

factured by competing interests. It required no inventive

act to give either party directions for such manufacture.

We still await any definition of the alleged conception

of McGhee. Appellants, with the prior art and wire-bend-

ing obviousness before them, dare not, we think, to attempt

such a definition. And we assert that this alone is an

answer to the whole appeal in this case.

The decree of the lower court, we submit, should be

affirmed, with costs for appellee.

Respectfully submitted,

Raymond Ives Blakeslee,

George H. Mitchell,

Solicitors and Counsel for Appellee. ^ ^










